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PREFACE. 


|bize attempt to digest the Law of Copy- 

right and present it in the form of a 
Code originated with a suggestion made by 
Mr. Edward Bell, the President of the Pub- 
lishers’ Association. I was asked whether it 
would be possible to make a clear, complete and 
accurate statement of the Law of Copyright 
within the compass of sixty-four octavo pages. 
I rephed, that to be clear was difficult, that 
accuracy in dealing with Copyright can only be 
used in a relative sense, and that a complete 
statement of the law on any subject is always 
impossible. Subject, however, to that explana- 
tion, I was willing to undertake the task, and 
the following pages are the result of the attempt 
to perform it. 

In several instances I am conscious of having 
stated propositions which will not meet with 
approval from every critic, and particularly 
with reference to the meaning of publication, 
and the treatment of performing right in 
dramatic and musical works. I do not think 
any one will be bold enough to deny that both 


of these subjects are fraught with more than 
a 3 
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ordinary difficulty and doubt. I believe the 
most commonly accepted theory with regard to 
performing right is that no statutory right vests 
until first performance, and that the first per- 
formance of a dramatic or musical work is a 
publication of the work. I have been unable to 
adopt this view. Mr. Justice Wits, in the 
recent case of Hardacre v. Armstrong, has 
clearly stated his opinion that the statutory 
performing right in a musical or dramatic work 
commences when the work is composed, and 
that the effect of s. 20 of the Copyright Act,. 
1842, is to add to, and not to limit, the rights: 
given to dramatic authors by the Dramatic 
Copyright Act, 1833. Since the case of Bowct- 
cault v. Chatterton, in the Court of Appeal, 
there is no doubt that if a dramatic author per- 
forms his work outside the British Dominions 
before he performs it within the British 
Dominions, he loses all right to protection, 
except such as he may acquire under the 
International Copyright Acts. This is by reason 
of s. 19 of the International Copyright Act, 
1844, which provides that ‘ Neither the author 
of any book, nor the author or composer of any 
dramatic piece or musical composition, . 
which shall after the passing of this Act be 
first published out of her Majesty’s Dominions, 
shall have any copyright therein respectively, or 
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any exclusive right to the public representation 
or performance thereof, otherwise than such (if 
any) as he may become entitled to under this 
Act.” The Court of Appeal decided that in the 
application of this section to performing right, 
‘first published” must be construed as meaning 
“first performed.” It is probably from this 
decision and from a misconception of s. 20 of 
the Copyright Act, 1842, that the idea has arisen 
that public performance of a musical or dramatic 
work is such a publication as to divest the 
author of all common law rights in his work. 
It would be most unfortunate if this were so, 
because it would necessarily entail the loss of 
copyright, unless the work had previously or 
simultaneously with first performance been 
printed and published as a book. It is impos- 
sible to contend that the effect of s. 20 of the 
Copyright Act, 1842, is to vest in the author 
copyright as well as performing right on first 
performance, and therefore if the common law 
right is divested, any one can print and sell 
the work with impunity. I think the only 
satisfactory solution is to hold that the common 
law right of printing and publishing subsists in 
every dramatic or musical work until it is first 
published as a book. The question as to 
whether a work is published by exhibition at 
a gallery, or other place to which the public 
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are admitted, is one which has given rise to 
considerable diversity of opinion, and it is. 
interesting to note that the Circuit Court of 
Appeal in the United States has recently held 
that a picture is not published when it is 
exhibited at the Royal Academy Exhibition at 
Burlington House. 

Although I have represented this Digest as a 
Codification, and have, for conciseness and con- 
venience of reference, divided it into sections and 
sub-sections, I do not put it forward as a model 
for legislative purposes. If it is to be of any 
use to the legislator of the future he must use 
it as a warning of what to avoid, and not asa 
guide to follow. In my opinion, legislation on 
this subject, to be of permanent value, must be 
built on new foundations. The present law is 
full of so many artificial technicalities that a 
codification of it is a hopeless starting point for 
further legislation. Lord Monxswetu’s Copyright 
Bills were largely constructed upon the Digest 
compiled by Sir Jamus Firzjames SrepHen, and 
appended to the Report of the Copyright Com- 
mission in 1878. I think these Bills derived 
their principal defects from that source, and the 
same may be said of an Act recently passed by 
the Commonwealth of Australia. It is deplor- 
able in the twentieth century, and in the light 
of rational legislation in the United States of 
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America, Germany, Japan, and many other 
foreign countries, to find a British Legislature 
passing an Act which insists upon defining a 
book in the curious and ambiguous phraseology 
employed in the Copyright Act of 1842, and 
which adheres to the present ridiculous system 
of registration. 


There is still no immediate prospect of any 
comprehensive copyright legislation in this 
country, but the authors and publishers of 
musical works are again claiming the attention 
of Parliament, and at the time of writing a 
Bill for an Act, to be entituled the Pirated 
Music Act, 1906, has passed the second reading 
in the House of Commons. The object of 
the Act is to provide more effective remedies 
against the vendor of pirated music. It is 
proposed to make the vending of pirated 
music a criminal offence, punishable on sum- 
mary conviction, with the unusual proviso that 
the prisoner at the bar is to be presumed to 
be guilty until he proves that he acted inno- 
cently. Any constable is to have power to take 
into custody, without warrant, any person who 
sells, exposes, offers, or has in his possession 
for sale, any pirated music, and courts of summary 
jurisdiction are to have power to authorise any 
constable to make forceable entry into premises 
where pirated copies are believed to be stored. 
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The American Bill to amend and consolidate 
the Acts respecting Copyright in the United 
States will be of great importance to makers 
of books in this country if it passes into law. 
Hitherto, the English Author has been required 
to print and copyright in the United States 
before publication. It is now proposed to give 
the English Author time for consideration. 
Within thirty days from publication he may 
deposit an English copy of the Work at the 
Copyright Office in Washington, and apply for 
an ad interim copyright. This will be effective 
until the expiration of thirty days from the date 
of his application, and within that time he may 
secure a full copyright for life and fifty years 
by publication in America of an edition printed 
in America, and bearing the notice ‘‘ Copyright ”’ 
or ‘Copr.” on the title page or page immedi- 
ately following. 

In the preparation of this little book I 
have received much valuable assistance from 
Mr. Edward Bell, Mr. John Murray, and 
Mr. Langridge, of the Middle Temple. 


HK. J. M. 


3, TEMPLE GARDENS, E.C. 
June, 1906. 
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THE LAW OF COPYRIGHT. 


dedeanl ha 
UNPUBLISHED WORKS. 


1. (1) A literary work means any combination Definition of 
of words figures or other symbols graphically “"'’*°™ 
produced so as to convey ideas or information to 
the mind of a reader. 


(2) A literary work is composed within the Composed. 
meaning of this Digest when it is first graphically 
produced. 


(3) The author of a literary work is the person Author. 
who first graphically produces it (a). 


No literary merit or intellectual labour need be shown No literary 
es Ste aE hee aore - Bo ~\ merit. 

by an author claiming common law right or copyright (a). 

Private letters ()), advertisements (c), catalogues of 


(a) Walter v. Lane, [1900] A. C. 539 (Shorthand notes from 
Lord Rosebery’s speeches). 

(b) Pope v. Curl (1741), 2 Atk. 342 ; Thompson v. Stanhope 
(1774), Amb. 737 (Lord Chesterfield’s letters) ; Macmillan v. Dent 
[1906] 1 Ch. 101 (Lamb’s letters). 

(c) Maple v. Junior Army and Navy Stores (1882), 21 Ch. D. 
369 (Illustrated catalogues of furniture). 


L.O, B 


Sect. 1. 


Note. 


Mechanical 
devices. 


Definition 
of artistic 
work. 


Author. 


Author’s 
rights in 
unpublished 
work. 


Law or Copyricut. 


tradesmen’s wares (d), directories (e), and time tables (79; 
are all literary works. On the other hand, mechanical 
devices and articles made for mechanical use and not for 
the purpose of conveying information are not literary 
works, and cannot acquire copyright (g). 


9,, (1) An artistic work means any painting 
drawing photograph engraving or work of 
sculpture as hereinafter defined (/). 


(2) The author of an artistic work is the 
person who invents and by his own hands or the 
hands of others produces the artistic creation (7). 


3. (1) A proprietary right at common law 
hereinafter called the common law right subsists 
in every literary or artistic work until such right 
has been abandoned or the work published as 
specified in section 6 of this Digest (A). 


(2) The proprietor of the common law right 
has an exclusive right to the enjoyment of the 
work and may prevent any other person from 
making any use of it whatsoever without his 


(d) Collis v. Cator (1898), 78 L. T. 613 (Alphabetical list of 
mechanical articles kept in stock). 

(e) Lamb v. Evans, [1893] 1 Ch. 218 (Trade directory). 

(f) Leslie v. Young, [1894] A. C. 335 (Perth time tables). 

(9g) Hollinrake vy. Truswell, [1894] 3 Ch. 420 (Sleeve chart for 
dressmaking) ; Davis v. Comitti (1885), 52 L. T. 539 (Face of 
barometer) ; Cable v. Marks (1882), 47 L. T. 432 (The Christian’s 
puzzle) ; Page v. Wisden (1869), 20 L. T. 435 (Cricket scoring 
card) ; Lewin v. Birch (1903), Copyright Cases, 1901—1904, p. 54, 
Times, April 4th, 1903 (Cash index and register). 

(h) See infra, ss. 30, 38 (2), 45 (2). 

(¢) Nottage v. Jackson (1883), 11 Q. B. D. 627 (Author of a 
photograph). 


(k) Caird v. Sime (1887), 12 App. Cas. 326 (University lectures). 


Part 1].—UnrusitsHep Works. 


consent (/) and in particular may restrain any Secr.3. 
unauthorised publication or communication of 
the work or of any substantial part thereof (or 
of any ideas or information obtained therefrom) 
in any of the following ways :— 

(a) By selling giving lending or otherwise 
parting with the possession of the 
original or any copy thereof ; 

(b) By exhibiting the original or any copy 
thereof ; 

(c) By criticism or description orally or in 
writing ; 

(d) By reading recitation or performance. 


(3) A copy of an artistic or literary work Definition 


iso ; A , : : of copy in 
within the meaning of this section includes all the case of 
unpublished 


things which are hereinafter defined as being Wwebks. 
copies of literary works paintings drawings 
photographs engravings and works of sculpture 
respectively and in addition includes every 
material thing whatsoever whereby any of the 
essential characteristics of an unpublished 
literary or artistic work or of the ideas or 
information contained therein may be in any 
manner communicated. 


An author’s claim to restrain the publication of his Nature a 
. . * » COMMON Law 
unpublished work is frequently based on the ground of yjont. 


breach of contidence, and no doubt that is sufficient for 
the plaintiff in proceedings against the particular person 
who has broken faith or against anyone who has knowingly 


(1) This consent may be express or implied. Thus the writer 
of a letter may, according to the nature of the letter, give the 
addressee an implied consent to show it to relatives, friends, or 
other persons interested in the subject matter. 

B 2 


Srcr. 3. 


Note. 


Copy. 


Proprietor of 
the common 
law right. 


Transmission 
of, by assign- 
ment or 
operation of 
law. 


Law or CopygiGcHt. 


derived their material from such person. There are cases, 
however, where the author may desire to prevent publi- 
cation by some innocent person who has acquired the 
material in good faith and without notice of its source, 
and to do this the author’s claim must be founded on 
something in the nature of an abstract right of property. 
The courts have frequently recognised that there is such a 
right in unpublished works (m). 


The definition of the word “copy” is necessarily much 


wider with reference to unpublished works than it is in 
dealing with statutory copyright. The proprietor of a 
copyright in a published work has only the limited pro- 
tection given to him by statute, whereas the author of an 
unpublished work is entitled to prevent any person from 
interfering in any way with his work without his consent. 
Thus, in the case of music, a pianola scroll or gramophone 
record is not a copy of the music within the meaning of 
the Copyright Act, 1842 (mn); but if the music were un- 
published the sale of such a scroll or record would be an 
infringement of the author’s common law right. 


4, The author of a literary or artistic work is 
the first proprietor of the common law right 
except when the author has been employed to 
create the work as the servant or agent of his 
employer in which case the employer is the first 
proprietor of the common law right. 


5. (1) The common law right is personal 


property and passes as such on the death of the 
proprietor. 


(m) Caird v. Sime (1887), 12 App. Cas. 326, 337 (University 
lectures) ; Prince Albert v. Strange (1849), 2 De G. & Sm. 652 
(Private drawings by Queen Victoria and Prince Albert) ; Exchange 
Telegraph Co. v. Gregory, [1896] 1 Q. B. 147 (Stock Exchange 
information). = 


(x) See infra, s. 16 (h). 
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(2) The proprietor may assign the common 5F?. 5. 
law right orally or by writing (0). aie 


As the common law right is independent of the various Conflict of 
statutes which deal with copyright, it would seem that uses 
the proprietorship ought to be determined without refer- copyright. 
ence to the provisions of the Copyright Statutes, which 
deal only with copyright. The ordinary principles of the 
law of property would vest it firstly in the person who 
created the work or caused another to create it for him as 
his servant or agent; and, secondly, in such person’s 
representatives or assignees. Sometimes the provisions of 
the copyright statute applicable to the particular class 
of work operate to vest the copyright in some person 
other than the proprietor at common Jaw. Where, as in 
the case of books, engravings, and sculpture, the statute 
only applies to published works, the result would seem to 
be that the proprietor of the common law right can 
restrain the publication of the work even as against the 
person who would be entitled to copyright on publication, 
and that publication does not divest the proprietor of his 
common law right unless he has consented or acquiesced (7). 

A case in point is that of letters published after the Letters, 
author’s death. The personal representatives are entitled Hates 
to restrain publication ; but if the letters are published of. 

with their consent or without remonstrance on their part 

the addressee of the letters and his representatives and 

assignees would as “the proprietors of the author’s manu- 

script” be entitled to the copyright (y). Perhaps a more 

difficult question arises in the case of paintings, drawings, 

and photographs, where the statutory copyright vests at 

the time of making. It may be that the operation of the Paintings, 
statute in this case is to deprive the author of any com- RO 
mon law proprietary right and to leave him with such andsculpture. 


(0) Exchange Telegraph Co. v. Gregory, [SNS] TL), Teh, alebee 

(p) Caird v. Sime (1887), 12 App. Cas. 326 ; Palmer v. De Witt 
(1872), 47 New York Reports, 532 ; Boucicault v. Wood (1867), 
2 Biss. 34. 

(q) Macmillan vy. Dent, [1906] 1 Ch: 101 3 éafra, s. 10 (2). 


Duration of 
the common 
law right. 


Definition of 
** publi- 
cation.” 


What is not 
publication. 
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copyright as the statute may give him, and with the right 
to proceed in respect of breach of contract or breach of 
confidence (7). 


6. (1) The common law right subsists in per- 
petuity or until— 
(a) it is expressly or impliedly abandoned by 
the proprietor (s) ; or 
(b) the work is published by or with the 
consent of the proprietor (f). 


(2) If the work is a dramatic or musical work 
the first public performance thereof divests the 
proprietor of the common law right in so far as 
any exclusive right of performance is concerned 
but not otherwise. 


7. (1) Publication of a literary or artistic work 
means the delivery or exhibition of the work or of 
any copy or copies of the work to any person or 
persons without any express or implied limitation 
imposed by the proprietor on the use which such 
person or persons may make of the literary or 
artistic matter contained in the work (¢). 


(2) A literary or artistic work is not deemed 
to be published by reason only of the following 
circumstances :— 


(a) Private or business letters sent to a corre- 
spondent or shown to friends or other 
interested persons (w). 


(r) Pollard v. Photographic Co. (1888), 4 Ch. D. 345. 
(s) Sees. 8, infra. 

(t) Caird v. Sime (1887), 12 App. Cas. 326. 

(uw) Pope v. Curl (1741), 2 Atk. 342. 
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(b) A manuscript or artistic work delivered or Secr. 7. 
exhibited to a friend for his personal 
perusal or view or to a publisher or 
other person or persons with a view 
to obtaining his or their opinion or 
arranging for the publication or sale of 
the work (v). 


(c) A book or artistic work printed or other- 
wise multiphed and distributed among 
a limited class such as friends of the 
author or members of a society (w). 


(3) When a literary or artistic work has been After 


publication 


published the proprietor cannot by any notice on reservation is 
the work or otherwise reserve to himself as ™P""* 
against any but those with whom he is in con- 

tractual relationship any rights which he does 

not obtain under the copyright statutes (7). 


A work may be published by exhibition without being Publication. 
distributed or offered for sale. It has been decided in the 
United States that the deposit of two copies of a book for 
the use of the public library at Washington constituted 
publication (y). On the other hand, it was held also in 
the United States that the exhibition of a picture at the 
Academy Exhibition at Burlington House was not a pub- 
lication since the public were only admitted on payment 


(v) Caird v. Sime (1887), 12 App. Cas. 326. See, however, 
Blank v. Footman (1888), 39 Ch. D. 678. 

(w) Prince Albert v. Strange (1849), 2 De & Sm. 652 ; Kenrick v. 
Danube Collieries (1891), 39 W. R. 473; Exchange Telegraph v. 
Central News, [1897] 2 Ch. 48. 

(a) Bobbs-Merrill Co. v. Snellenburg (1904), 131 Fed. Rep. 530 ; 
Copyright Cases, 1905, p. 18 (Attempt to control retail price) : 
cf. McGruther v. Pitcher, [1904] 2 Ch. 306. 


(y) Jewellers v. Jewellers (1895), 84 Hun. 12. 


Abandon- 
ment of 
common law 
right. 


Public 
performance. 


Question of 
fact. 
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of a fee and subject to certain rules, among which was 
the rule that no sketches or copies of the pictures might 
be made (z). 


8. (1) The proprietor may abandon the com- 
mon law right in a hterary or artistic work by 
any act or omission with reference thereto 
indicative of such an intention (a). 


(2) In particular the proprietor may by reading 
reciting performing or otherwise orally delivering 
or causing or permitting the reading recital per- 
formance or other oral delivery of a literary 
work before an audience abandon the common 
law right therein. 


_ (3) Whether in the case of a reading recita- 
tion or performance the proprietor abandons the 
common law right or not is a question of fact 
to be determined by the particular relationship 
between the proprietor and the audience (6) but 
subject to the limitation specified in section 6 (2) 
of this Digest the proprietor is presumed to retain 
the common law right when a charge is made for 
admission (c) or where the audience is restricted 
to some limited section of the public (d). 

(2) Werckmeister v. American Lithogiaph Co. (1904), 134 Fed. 
Rep. 321. 

(a) Southey v. Sherwood (1817), 2 Mer. 435. 


(b) Walter v. Lane, [1900] A. C. 539. 


(c) Macklin v. Richardson (1770 , Amb. 694; D*Almai 
Boosey (1835), 1 Y. & C. 288 Sah aba 

(d) Caird v. Sime (1887), 12 App. Cas. 326 
lectures) ; Nicols v. Pitman (1884), 26 Ch. D. 374, 


(University 


Jew at! PME. 
LITERARY COPYRIGHT. 
9. (1) Copyright under the Copyright Act, First publica- 


tion within 


1842, subsists throughout the British Dominions the British 
in every literary work which is first published as °°"™"°"* 
a book or as part of a book (a) in any part of the 
British Dominions (0) before or simultaneously (c) 

with its first publication elsewhere. 


(2) If a literary work is first published outside First publica- 


tion outside 


the British Dominions it does not acquire copy- the British 
right in any part of the British Dominions sete 
except in so far as the work may be protected 
under the provisions of the International Copy- 
right Acts (d) as specified in Part VII. of this 
Digest. 

(3) A book means any volume part or division 
of a volume pamphlet sheet of letterpress sheet 
of music map chart or plan separately published. 


(4) If an engraving, drawing or photograph Mlustrations 


protected as 


is first published as part of a book or volume part of book. 


(a) As to what is publication, see s. 7, supra. 

(b) Routledge v. Low (1868), L. R. 3 H. L. 100 ; International 
Copyright Act, 1886, s. 8 (1). 

(c) Cocks v. Purday (1848), 5 C. B. 860. Posting copies to 
English subscribers on the day of publication in America held not 
to constitute simultaneous publication in England (Grossman v. 
Canada Cycle Co. (1902), 5 Ontario L. R. 55, Copyright Cases, 
1901—1904, p. 36). If the work is published simultaneously in the 
British Dominions and another country of the Copyright Union it 
will be deemed to be first published in that other country if the 
term of copyright there is shorter than the term ot copyright in 
the British Dominions (International Copyright Act, 1886, s. 3; 
Order in Council, November 28th, 1887, s. 5). 


(d) International Copyright Act, 1844, s. 19: 
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it becomes the subject of copyright as if it were 
a literary work (e) but without prejudice to the 
protection afforded by the Engravings Acts or 
the Fine Arts Copyright Act. 


Publication as defined in Part L., s. 7, of this Digest, is 
probably all that is necessary in order to secure copyright. 
Although there is no decision on the point, the better 
opinion appears to be that a literary work can obtain 
copyright although not printed or offered for sale (/). 
Public exhibition would be sufficient. If printed, the 
printing does not require to be done within the British 
Dominions nor from type set in the British Dominions (q). 


A foreign author, equally with a British author, ean 
acquire copyright if resident within the British Dominions 
at the time the work is published (A). Whether he can 
acquire copyright if not so resident must still be con- 
sidered doubtful. The House of Lords was equally 
divided on this question in Routledge v. Low (h), and 
uthough the law officers of the Crown in 1891, when 
considering the position of an American author in this 
country, advised that a foreigner could acquire copyright 
here without residence, there is no Judicial authority (2) 
In this Digest the opinion of the law officers is adopted. 

Profane (4), indecent (1), seditious (m), and libellous (m) 
work will not be protected, nor will a work which is 


(e) Maple v. Junior Army and Navy Stores (1882), 21 Ch. D. 369 
(Illustrated catalogue of furniture). 


(f) See MacGillivray’s Law of Copyright, pp. 38, 39. 
(g) Except in the case gf a claim in respect of unlawful 


importation contrary to the provisions of s. 17 of the Copyright 
Act, 1842. See MacGillivray’s Law of Copyright, p. 41. 


(h) Routledge v. Low (1868), L. R. 3 H. L. 100. 


() See this point fully discussed MacGillivray’s Law of 
Copyright, pp. 42—45. ; 


(k) Cowan v. Milbourn (1867), L. R. 2 Ex. 230. 


(1) Stockdale v. Onwhyn (1826), 5 B. & Or. 173 - 
London Illustrated Standard, [1900] 1 Ch. 73. 


(m) Hime v. Dale (1803), 2 Camp. 27 n. 


Baschet vy. 
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designed to deceive the public (x). There is some doubt 
as to how far a work, itself an infringement of another 
copyright, will be protected (0). Probably the proprietor 
of such a work would be entitled to legal, but not to 
equitable remedies (p). Where an immoral work comes 
before the court and the parties are 7n pari delicto as 
regards the immorality, the practice of the court is to 
dismiss the action without cosis (qg). The above applies 
not only to literary, but also to all artistic works. 


10. Subject to the limitations specified in 
sections 11 and 12 of this Digest copyright in 
a literary work vests and endures as follows :— 


Proprietor of 
copyright. 


(1) If the work is first published during the The author. 


lifetime of the author the copyright 
vests in the author (7). 


(2) If the work is first published after the Posthumous 
death of the author the copyright vests" 


in the person who at the time of such 
publication is the proprietor of the 
author’s manuscript from which such 
work is first published (7). 


(3) The copyright endures for the author’s 
life and seven years or for forty-two 


(n) Wright v. Tallis (1845), 1 C. B. 893; Slingsby v. Bradford 
Patent Truck Co. (1905), W. N. 122; Copyright Cases, 1905, 
Delon 


(0) Reade v. Conquest (1862), 11 C. B. (v.8.) 479, 492. 


(p) Edward Thompson & Co. v. American Law Book Co. (1903), 
122 Fed. Rep. 922 ; Copyright Cases, 1905, p. 16. 


(q) Baschet v. London Illustrated Standard, [1900] 1 Ch. 73. 
(r) Copyright Act, 1842, s. 3. 


Duration of 
copyright. 
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Secr. 10. 


Proprietor of 
the author’s 
manuscript. 


Law or CopyRiGcnHT. 


years from the day of first publica- 
tion whichever period shall prove the 
longer (s). 


The object of the provision in s. 3 of the Copyright Act, 
1842, as to the proprietorship of copyright in the event of 
first publication after the author’s death, is no doubt to 
obviate the necessity of tracing a title from the author 
when publication takes place many years after his death. 
The Act sets up an irrebutable presumption that the author's 
rights, in so far as copyright is concerned, haye passed with 
the property in the material substance of the manuscript. 
The draftsman of the Act did not apparently contem- 
plate the difficulties that might arise in particular cases of 


determining who the proprietor of the author’s manuscript 


Copyright in 
periodicals, 
encyclo- 
peedias, and 
other collec- 
tive works. 


is. In: Macmillan v. Dent (t) Kexewicu, J., decided 


that the proprietor of the author’s manuscript does not 
mean the. proprietor of the common law right to prevent 
publication, but the proprietor of the material substance 
of the manuscript, and that in the case of letters the 
addressee was the original proprietor, and the law would 


presume that any person in whose possession they were 


found had obtained a good title from the addressee. More 
difficult questions may arise where the author has made, 
or authorised the making, of more than one copy of the 
manuscript, if, for instance, an author has kept press copies 
of his letters or has written more than one copy of a poem, 
or if he has caused his work to be privately printed and 
has destroyed the manuscript. 


11. (1) If a literary work is first published 
in an encyclopedia or periodical or any other 
book to which two or. more persons have been 
employed to contribute the copyright vests in 


(s) Copyright Act, 1842, s. 3. 
(¢) [1906] 1 Ch. 101. 
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the proprietor of such encyclopedia periodical S¥°r. 11. 
or other book (a) provided that— _ 


(a) the proprietor employed the author to 
compose (7) the work on the express or 
implied terms that the copyright should 
belong to the proprietor; and 


(b) the proprietor has paid the author for his 
work (7). 


(2) If the proprietor has employed and paid Presumption 
the author there is a primd facie presumption atl 
that the employment was on the terms en 
that the copyright should belong to the pro- 
prietor (z). 


(3) If the work is published before the Publication 
author has been paid the copyright vests in pelore Pays 


the author but passes by operation of law to the pation: 
proprietor on payment being made (a). 


(4) If two or more proprietors of several pub- Joint employ- 
: . ats ment of an 
lications have jointly employed an author to author. 


compose a work which is published in their 


(uw) This section is s. 18 of the Copyright Act, 1842, recon- 
structed with additions to give effect to cases decided thereon. 

(w) Employment to compose appears to be a sine qua non. The 
contribution of a work previously written would probably not 
come within s. 18 of the Copyright Act. 

(y) Actual payment must be proved (Trade Aumiliary v. 
Middlesborough (1889), 40 Ch. D. 425). 

(2) Lawrence and Bullen v. Afialo, [1904] A. C.17; Copyright 
Cases, 1901—1904, p. 74. 

(a) This appears to be the effect of the provision for payment. 
See opinion of Curry, J., in Trade Auxiliary v. Middleshorough 
(1889), 40 Ch. D. 425, to the effect that the proprietor must prove 
payment before the issue of the writ, but need not prove payment 
before publication. 


Secr. 11. 


Duration of 
proprietor’s 
copyright. 


Periodicals, 
proprietor 
may not 
publish 
separately. 


Author’s 
right of 
‘separate 
publication 


after twenty- 


eight years. 


Law oF CopygiGcHrt. 


several publications the proprietor of each publi- 
cation has subject to the rights of the other 
proprietors a separate copyright as if he alone 
had employed the author (0). 


(5) The proprietor’s copyright under this 
section endures for his own life and seven years 
or for forty-two years from the day of first publi- 
cation whichever period shall prove the longer (c). 


(6) In the case of contributions to periodical — 
works the proprietor cannot without the consent 
of the author publish or permit the publication 
of the author’s contribution separately or other- 
wise than as part of the periodical as first 
published (d). If he does so publish without 
the consent of the author the author may 
without making any entry in the Book of 
Registry at Stationer’s Hall proceed against 
him for breach of contract (e). 


(7) After the lapse of twenty-eight years from 
the day of first publication the author of a 
contribution to a periodical work or his assignee 
or personal representative acquires a separate 
copyright in his contribution which copyright is 
concurrent with the proprietor’s copyright and 


(6) Trade Auxiliary v. Middlesborough (1889), 40 Ch. D. 425. 

(c) If the proprietor is a partnership firm, the copyright is 
probably measured by the life of the survivor of those who were 
pariners at the time of first publication. If the proprietor is a 
corporation or company, the term if any is probably forty-two 
years without any alternative. 


(d) Mayhew v. Maxwell (1860), 1 John. & H. 312; Smith v 
Johngon (1863), 4 Giff. 632.° pa 


(e) Mayhew v. Maxwell (1860), 1 John. & H. 312. 
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he can then publish his contribution without the Secr. 11. 
proprietor’s consent. oe 


(8) The author of a contribution to a Reservation 
periodical work may contract expressly or im- eee 
pliedly with the proprietor for the right to? 
publish his contribution separately before the 
expiration of the term of twenty-eight years and 
on so publishing his work he at once acquires a 
concurrent copyright. 

(9) The author’s concurrent copyright under Duration of 
this section endures for the author’s hfe and cee 
seven years or for forty-two years from the day 
of first publication in the periodical whichever 


period shall prove the longer. 


12. If a literary work (whether published Work com- 
separately or in an encyclopedia or periodical poe ae 
or in any other manner whatsoever) was com- Sapa: 
posed by the author as the servant or agent of 
his employer (f) or if the author has before 
publication assigned to another his whole pro- Assignment 
spective copyright in the work (g) then the eee 
copyright vests in such employer or assignee 
and the author acquires no rights either on 


or after publication. 


The Copy poke Act vests the copyright 1 in “the author Question 
and his assigns” (/), and defines ‘ assigns”? as meaning eee 
(f) Hildesheimer v. Dunn (1891), 64 L. T.452; Walter v. Lane, 
[1900] A. C. 539. 
(g) Hereford v. Griffin (1848), 16 Sim. 190; Walter v. Lane, 
[1900] A. ©. 539, 548, 558. 
(h) Copyright Act, 1842, s. 3. 


16 


Sect. 12. 
Note. 
before publi- 

cation must 
be in writing. 


Transmission 
of copyright. 
By operation 
ot law. 


By assign- 
ment. 


Law or CopyRiIGat. 


“ every person in whom the interest of an author in copy- 
right shall be vested, whether derived from such author 
before or after the publication of any book, and whether 
acquired by sale, gift, bequest, or by operation of law, or 
otherwise’’ (7). Copyright after publication can only be 
assigned in writing ; but before publication the author 
may probably assign his rights without writing, so that on 
publication the legal copyright will vest in the assignee. 
There is no direct authority for this last suggestion, and 
there are some cases which support the contrary view, 
viz., that an author can before publication only divest him- 
self of his prospective copyright in one of these three 
ways, viz.: (i) by composing it as the servant or agent of 
another ; (ii) by composing it as a contribution to a col- 
lective work under s. 18 of the Copyright Act; (iii) by 
assignment in writing (/). 


13. (1) Copyright. in a literary work is per- 
sonal property and passes as such on the 
death (/) or bankruptcy of the proprietor. 


(2) The copyright may be assigned by an 
instrument in writing (m) or if the work has 
been previously registered in the name of the 
assignor in the Book of Registry at Stationers’ 
Hall by an entry of assignment therein as 
specified in section 18 (3) of this Digest (n). 


(‘) Copyright Act, 1842, s. 2. 

(k) See this question fully discussed, MacGillivray’s Law of 
Copyright, pp. 74—77. 

(1) Copyright Act, 1842, s. 25. 

(m) There can be no oral assignment of the legal ri h 

e al ass t 

Ceyland v, Stewart (1876), 4 Ch. D. 419). As to what is sufficient 
o constitute an assi illi ; i 
Sree an assignment, see MacGillivray’s Law of Copyright, 

(2) Copyright Act, 1842, s. 13. 
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(3) The proprietor can in his own name sue ‘ec. 13. 
only in respect of copies made or imported Infringe- 
at a time when he was legal proprietor. ments: Cont. 


mitted before 
A js transmission. 
The assignee of a copyright cannot as such sue in respect Assignment 


of infringements committed before the property vested in e poe of 
him. If the assignor assigned with the copyright his 
rights of action against infringers the assignee might be 

entitled to sue. This depends on the still disputed point 
whether a bare right of action in tort can be assigned (0). 

A right of action in respect of an infringement would 

pass to the proprietor’s personal representatives on his 

death ( p) and probably to his trustee in bankruptcy (q). 


14, It is an infringement of the copyright in Infringement 
a 2 e of copyright. 
a literary work to do or cause to be done any 
of the following acts :-— 


(a) Without the consent of the proprietor to Multiplying 
make any copy of the work by means ee 
of printing writing photography litho- 
eraphy or other similar process ; 

(b) Without the written consent of the pro- Printing for 
prietor to print within the British exportation 
Dominions for sale or exportation any 


copy of the work ; 


(c) Without the written consent of the pro- Importing 
piratec 


prietor to import for sale or hire from copies. 


(0) May v. Lane (1894), 64 L. J. Q. B. 237; King v. Victoria 
Insurance, [1896] A. C. 250 ; Dawson v. Great Northern and City 
Railway, [1904] 1 K. B. 277; [1905] 1 K. B. 260. 

(p) 4 Edw. 3, c. 7; 25 Edw. 3, c. 5; Phillips v. Homfray 
(1883), 24 Ch. D. 484. 

(q) Brewer v. Dew (1843), 11 M. & W. 625 ; Hodgson v. Sidney 
(1866), L. R. 1 Ex. 313. 


L.C. Cc 


Secr. 14. 


Selling, 
publishing, 
or hiring 
pirated 
copies. 


Importing 
foreign 
copies. 


Selling, 
publishing, 
or hiring . 
foreign 
copies. 


Possessing 
pirated 
copies. 
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beyond the sea from any one part of the 
British Dominions to any other part 
thereof or from any foreign country any 
copy unlawfully printed in the British 
Dominions contrary to the provisions of 
the last sub-section ; 


(d) Without the written consent of the pro- 


prietor to sell publish or expose for 
sale or hire or to possess for sale or 
hire any copy unlawfully printed or 
imported contrary to the provisions of 
either of the last two sub-sections know- 
ing the same to have been so unlawfully 
printed or imported ; 


(e) Without the authority of the proprietor 


to import into any part of the British 
Dominions [for sale or hire] any copy of 
the work reprinted in any country or 
place outside the British Dominions 
(whether so reprinted with or without 
the consent of the proprietor) ; 


(f) Without the authority of the proprietor 


to sell publish or expose for sale or 
hire or to possess for sale or hire any 
copy unlawfully imported contrary to 
the provisions of the last sub-section 
knowing the same to have been so 
unlawfully imported ; 


(g) Without the consent of the proprietor to 


retain possession of or convert any copy 
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of the work unlawfully printed or im- Sect. 14, 
ported and in respect of which the 
proprietor has made a written demand 


upon the person in possession thereof 
that it should be delivered up. 


It will be observed that the offences specified in this Infringe- 
section overlap to a considerable extent. This is due to ™°?* 
the various provisions in the Copyright Act (7), which 
overlap in a similar manner, and it is most convenient to 
preserve the same classification in this Digest. 

Sub-section (a) is based on s. 2 of the Copyright Act, 
1842. Copyright is there defined’ as “the sole and 
exclusive liberty of multiplying copies,” and it has been 
held that if that right is infringed by the making of a copy 
in any manner whatsoever an action for damages will lie 
although the offence is not one of those particularly 
specified in the subsequent section (s). 


Sub-sections (b), (ce), and (d), are based on s. 15 of the 
Copyright Act, 1842 (¢). The prohibition is here confined 
to making or dealing with printed copies. The pro- 
hibition against importation, if read literally, is confined 
to the importation of copies unlawfully printed within the 
British Dominions. Linpiny, L.J., in Pitt-Pitts v. 
George (w), thought this was the correct construction, and 
held that the importation of copies unlawfully printed in 
a foreign country were not within the prohibition of s. 15, 
and were prohibited only by s.17, Riapy, L.J., on the 
other hand, preferred a wider interpretation, holding that 
both ss. 15 and 17 prohibited the importation of foreign 


(r) Copyright Act, 1842, ss. 2, 15, 17, 23. 

(s) Novello v. Sudlow (1852), 12 C. B. 177. For further cases, 
see MacGillivray’s Law of Copyright, p. 97. 

(¢) For the meaning of “cause to be printed,” see Kelly's 
Directories v. Gavin and Lloyds, [1902] 1 Ch. 631 ; Copyright 
Cases, 1901—1904, p. 19. 

(w) [1896] 2 Ch. 866; and see Black v. Imperial Book Co. 
(1904), 8 Ontario L. R. 9. 


oe? 
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copies, the former giving a remedy by way of damages 
and the latter a remedy by way of penalties. 


Sub-sections (e) and (f) are based on s. 17 of the Copy- 
right Act, 1842. One peculiarity of this section is that 
the protection afforded thereby is confined to copyright 
books which have been printed and which have been first 
composed or written or printed and published in the 
British Dominions. The only remedy provided by this 
section is that of seizure and penalties, the latter to be 
recovered on conviction before two justices of the peace, 
The High Court, however, will grant an injunction to 
restrain further infringement and probably the further 
equitable remedies of an account of profits and delivery 
up of copies for destruction (). This section is over- 
lapped by the provisions of the Customs Act, 1876 (y), 
which prohibits importation provided notice has been 
given to the Commissioners of Customs. It has been 
held in Canada that such notice is a condition precedent 
to any proceedings in respect of importation from abroad 
whether such proceedings are based on the Customs Act 
or the Copyright Act (<). A discrepancy between the 
two Acts is indicated in sub-s. (e) by square brackets. 
The Copyright Act prohibits the importation of copies 
for sale or hire; the Customs Act prohibits importation 
generally. 


Sub-section (g) is based on s. 23 of the Copyright Act, 
1842. The previous sections (15 and 17) do not treat the 
mere possession of unlawful copies as an offence unless 
the possession is for sale or hire and with knowledge of 
the unlawful character of the copies. By this the the 
bare possession of a copy, however innocent and for what- 
ever purpose, subjects the possessor to an action in detinue 
or trover, The section apparently makes a demand 
in writing a condition precedent to any proceedings there- 


(w) Pitt-Pitis v. George; [1896] 2 5g ee PUES 
ham (1880), 15 Ch. D. rae; L ] 2 Ch. 866 ; Cooper v. Whitting- 


(y) Section 42. 


(z) Black v. Imperial Book Co. (1904), 8 . 
Copyright Cases, 1901—1904, p. 82. Oe ee 
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under, and probably no claim ought to be sustained in Secr. 14. 
respect of anything done before such demand has ees ne 
been made. Kerkerwicnu, J., however, has held that after 
demand has been made the proprietor may under this 
section recover as damages for conversion the whole 
proceeds of previous sales and delivery up of all copies (a). 
The section applies equally to those who have and those 
who have not otherwise infrmged the proprietor’s copy- 
right (>). It is doubtful whether proceedings under the 
section should not be confined to unlawful copies made or 
imported after registration (¢), and it has also been 
doubted whether the section is applicable to infringements 
other than those which are substantially reprints of the 
proprietor’s book (d). In Black v. Imperial Book Co. 
the Court of Appeals for Ontario held that under s. 23 an 
action lay for the conversion of copies which had been 
sold by the defendant prior to the commencement of the 
action, even although no demand in writing had been 
made, and that the demand in writing was only a condition 
precedent to a claim for delivery up of copies which were 
in the possession of the defendant when the writ was 
issued. They further held that, apart from s. 23, the 
plaintiff was entitled to delivery up for his use as an 
equitable remedy. 

It will be noticed that it is only in the case of (d) and Innocence no 
(f) in the case of selling, ete., that knowledge on the part Roe 
of the infringer is a condition precedent to a right of 
action against him. In actions for copying or importing 
it is no defence to plead that the Act was done in 
ignorance of the plaintiffs right or as the innocent agent 
of another (e). 


Norte. 


(a) Muddock v. Blackwood, [1898] 1 Ch. 58 ; and see Black v. 
Imperial Book Co. (1904), 8 Ontario L. R. 9. 

(b) Muddock v. Blackwood, [1898] 1 Ch. 58; Black v. 
Imperial Book Co. (1904), 8 Ontario L. R. 9. 

(c) Hole v. Bradbury (1879), 12 Ch. D. 886; Isaacs v. 
Tiddemann (1880), 49 L. J. Ch. 412. See MacGillivray’s Law of 
Copyright, p. 90. 

(d) Rooney v. Kelly (1861), 14 Ir. C. L. R. oommliele 

(e) Kelly v. Gavin and Lloyds, [1902] 1 Ch. 631. 
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Sncr.15. 15, (1) The proprietor of the copyright in a 
Remedies for literary work is entitled to the following remedies 
infringement. in respect of infringement —- 


Injunction, (a) In the case of any offence specified in 
profits, and 


destruction. ° section i 


(i) profits made by the offender from the sale 
or hire of matter unlawfully copied or 
imported (/f) ; 


(11) delivery up of copies plates and stereotype 
in the possession of the infringer for 
destruction or for cancellation of matter 
unlawfully copied (f) ; 


(i11) an injunction (f/f). 


(b) In the case of any offence specified in 
section 14 (a) (b) (¢) and (d)— 


Damages. (iv) damages suffered by the proprietor either 
as an alternative or as supplementary to 
. profits where the damage is greater than 

the profits (g). 


Seizure by 


one (c) In the case of any offence specified in 
section 14 (e) and (f) (7)— 


(v) seizure and destruction by any officer of 
Customs ; 


(f) Equitable jurisdiction of the court (Pitt-Piits v. George, 
[1896] 2 Ch. 866 ; Warne v. Seebohm (1888), 39 Ch. D. 73). ~ 

(g) In the case of s. 14 (a) damages are given by the common 
law since the statute provides no remedy. In the case of 
s. 14 (b) (c) and (d), an action for damages is specified as the 
remedy by Copyright Act, 1842, s. 15. 


(‘) Copyright Act, 1842.58.17. Sees. 14 (e) and (f) and note, 
supra, p. 20. 
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(vi) on conviction of the offender before two Sxcr. 15. 
justices of the peace a penalty of £10 = 
for each offence and double the value 
of every copy unlawfully dealt with 
£5 of the total sum recovered to be 
appropriated to the use of the officer of 
Customs and the remainder to the use 
of the proprietor. 


(d) In the case of any offence specified in Detinue and 
section 14 (g)— trover. 


(vii) delivery up to the use of the proprietor 
of any copy unlawfully detained or 
damages for the detention or conversion 
of the same (A). 


(2) In the case of two or more persons CoONn- Conviction 

‘: : : : for con- 
spiring together to infringe any copyright the spiracy. 
offenders may be convicted upon an_ indict- 
ment for conspiracy ((). 

(3) In the case of musical works (mm) repro- ee of 
duced without the consent lawfully given of music. 
the owner of the copyright in such musical 


work— 


(a) A court of summary jurisdiction upon 
the application of the owner of the 


(kz) Copyright Act, 1842, s. 23. See s. 14 (g) and note, 
supra, p. 20. 

(1) Rex v. Willetts (1906), Times, January 19th. “This would be 
equally applicable to infringement of artistic copyright. 

(m) Musical (Summary Proceedings) Copyright Act, 1902. 
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copyright in any musical work may act 
as follows: 


If satisfied by evidence that there is 
reasonable ground for believing that 
pirated copies of such musical work are 
being hawked, carried about, sold or 
offered for sale, may by order authorise 
a constable (7) to seize such copies with- 
out warrant and to bring them before 
the court, and the court on proof that 
the copies are pirated, may order them 
to be destroyed or to be delivered up 
to the owner of the copyright if he 
makes application for that delivery. 


(b) If any person shall hawk carry about sell 
or offer for sale any pirated copy of any 
musical work every such pirated copy 
may be seized by any constable without 
warrant on the request in writing of the 
apparent owner of the copyright in such 
work, or of his agent thereto authorised 
in writing, and at the risk of such owner. 
On seizure of any such copies, they shall 
be conveyed by such constable before a 
court of summary jurisdiction, and, on 
proof that they are infringements of 


(n) The court may make an order in respect of copies believed 
to be in a house or other private premises, but such order gives 
the constable no right of search or forcible entry (Ex parte 


cons (2) (1903), 88 L. T. 806 ; Copyright Cases, 1901—1904, 
p. 57). 
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copyright, shall be forfeited or destroyed, 
or otherwise dealt with as the court may 
think fit (0). 
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Secr. 15. 


r Ce . . ’ . aoe 
The profits recoverable in an action for infringement Profits. 


are the net profits (p). The yross proceeds of the 
detendant’s sales can only be claimed as damages for 
conversion after a demand in writing under s. 23 (q). 
A claim for delivery up of copies for the use of the 
plaintiff is also conditional on a demand in writing having 
been made. Failing such demand the remedy is confined 
to delivery up for destruction or cancellation (+). 


16. (1) A copy of a literary work means a 
graphic reproduction of the whole of such work or 
of any substantial part (s) thereof even although 
the matter reproduced has been corrected im- 
proved altered or added to by the copyist (¢). 


(2) The following are deemed to be copies of 
the works from which they are derived and are 
accordingly infringements of the copyright 


(0) The court will not make any order unless the person from 
whom the copies have been seized is summoned to appear 
(Ex parte Francis (1), [1903] 1 K. B. 275; Copyright Cases, 
1901—1904, p. 38). 

(p) Delfe v. Delamotte (1857), 3 K. & J. 581. 

(q) See s. 13 (g) and note, supra. See, however, Black v. 
Imperial Book Co. (1904), 8 Ontario L. R. 9. 

(r) Hole v. Bradbury (1879), 12 Ch. D.886 ; Warne v. Seebohm 
(1888), 39 Ch. D. 73, 98; but see Black v. Imperial Book Co. 
(1904), 8 Ontario L. R. 9. 

(s) Chatterton v. Cave (1875), L. R. 10 C. P. D. 572, 575 ; 3 A.C. 
483. For a complete list and full discussion of the authorities on 
the question of piracy, see MacGillivray’s Law of Copyright, 
pp. 96—118. 

(t) Warne v. Seebohm (1888), 39 Ch. D. 73. 


Meaning of 
copy. 
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srcr.16. therein if made or dealt with contrary to the 
provisions of section 14 :— 


Dramatisa- (a) A dramatic version of a non-dramatic 
tion. ; 
work (w) ; 


(b) A non-dramatic version of a dramatic 
work (2) ; 


Abridgment.  (c) An abridgment of a work (y) ; 


Translatio.  (d) A translation of a work into another 
language or dialect (y) ; 


Plot. (e) A novel or other work of fiction which 
reproduces the plot of a copyright work 
of fiction (y) ; 


Arrangement (f) A scientific legal educational or historical 

ell work or the hke which reproduces the 
arrangement or selection of material 
from a similar work (y) ; 


Shorthand. (g) A reproduction of a copyright work in 
shorthand or other similar characters (2) ; 


(h) A reproduction of a copyright work in 
Brailetype or other characters adapted 
for reading by the blind (2) ; 


{u) Tinsley v. Lacy (1863), 1 Hem. & M. 747. 

(y) Moffat and Paige v. Gill (1902), 86 L. T. 465 ; Copyright 
Cases, 1901—1904, p. 25 (Notes to School Shakespeare), and cases 
there cited; Parry v. Moring and Gollanz (1903), Copyright 
Cases, 1901—1904, p. 49 (Dorothy Osborne, Letters ; infringe- 
ment to take the text of another editor). 


(z) WNicols v. Pitman (1884), 26 Ch. D. 374. 
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(1) In the case of a musical work any new Sect. 16. 
adaptation, arrangement or setting of Adaptations 
such musical work or of the melody” ™""” 
thereof in any notation (a). 


(3) The following are not deemed to be in- 
fringements of copyright :— 


(a) A work on the same subject and similar Nomonopoly. 
or even identical with a copyright work 
if produced entirely from other sources (0); 


(b) A work where the writer has merely General idea. 
adopted the general idea or method of 
arrangement from a copyright work and 
has applied it independently to his own 
material or selection of material (c); 


(c) A work containing statements of fact or Facts and 
opinion or the narration of events taken” 
from a copyright work provided the 
writer has restated them in his own 
words and has not taken the author’s 
selection or arrangement of material (d); 


(d) A bona fide work of criticism in which Criticism. 
various extracts and passages are 


(a) D’Almaine v. Boosey (1835), 1 Y. & C. 288 ; Musical 
(Summary Proceedings) Copyright Act, 1902. 

(6) Walter v. Lane, [1900] A. C. 539 ; Morris v. Wright (1870), 
L. R. 5 Ch. 279; Birel Co. v. Welsh (1904), 131 Fed. Rep. 564 ; 
Copyright Cases, 1905, p. 20. 

(c) Jarrold v. Houlston (1857), 3 Kay & J. 708; Pike v. 
Nicholas (1869), L. R. 5 Ch. App. 251. 

(d) Wilson v. Lake (1875), 1 Vict. L. R. Eq. 127 ; Springfield v. 
Thame (1903), 89 L. T. 242 ; Copyright Cases, 1901—1904, p. 62. 
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reproduced from a copyright work under 
review (€) ; 

(e) A work containing extracts from a copy- 
right work provided the extracts are 
merely illustrative of the writer’s theories 
opinions or arguments (/) ; 


({) A work where the writer has used a 
copyright work as a guide to available 
authorities on any subject without 
appropriating the author’s particular 
selection of authorities or of matter 
extracted from those authorities (9) ; 


(g) A work where the writer has used a copy- 
right work as a means of checking the 
accuracy or completeness of his own 
independent compilation from other 
sources (/) ; 


(h) A reproduction of a work as part of a 
mechanical instrument for instance in 
the case of music on a pianola scroll 
or gramaphone record (7). 


Translations and abridgments have been included as 
infringements. There is no recent English authority 
as regards either. Translations have been held in India 


(e) Mawman v. Tegg (1826), 2 Russ. 385, 393 ; Smith v. Chatto 
(1874), 31 L. T. 775, and cases there cited ; Constable v. Martin 
(1902), Copyright Cases, 1901—1904, p. 34, Times, December 10th, 
1902 (Portrait of De Wet from Three Years’ War). 

(f) Campbell v. Scott (1842), 11 Sim. 31. 

(g) Morris v. Wright (1870), L. R. 5 Ch. App. 279, and cases 
there cited ; Edward Thompson v. American Law Book Co. (1903), 
122 Fed. Rep. 922 ; Copyright Cases, 1905, p. 16. 

(A) Jarrold v. Houlston (1857), 3 Kay & J. 708, 715. 

(i) Boosey v. Whight, [1900] 1 Ch. 122. 
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not to be infringements, and some old English cases are to Srcr. 16. 
the effect that a “fair abridgment” will not be considered Nee 
to be a piracy. These authorities, however, do not appear ee 
to be reconcileable with modern decisions on the question 

of infringement, and, therefore, a contrary opinion has 


been here adopted (). 


17. (1) No action or proceeding in respect Conditions 
E . f ° P ° recedent tc 
of any infringement of copyright in a literary ftion. 


work can be maintained unless the proprietor Registration. 
of the copyright in whose name such action or 
proceeding is taken is accurately registered in the 

Book of Registry at Stationers’ Hall (/) as the 
proprietor of such copyright. Registration need 

not be made before the infringement complained 

of. It is sufficient if made at any time before 

the initial step in the action or proceeding is 

taken (7). 


(2) No action or proceeding in respect of Notice to 

: - 2 : 5 : Commis- 
copies printed in and imported from a TOLLS W onere ot 
country can be maintained unless before the eeigabe 
importation thereof the proprietor has given 
notice to the Commissioners of Customs as re- 


quired by the Customs Consolidation Act, 1876 (7). 


(k) See this subject fully discussed, MacGillivray’s Law of 
Copyright, pp. 114—118. 

(1) In the case of works first produced in a British possession, 
each such possession has power to substitute a local registry to 
take the place of the registry at Stationer’s Hall, and where this 
has been done, a certificate from such local registry must be 
obtained (International Copyright Act, 1886, s. 8 (1) (2)). 

(m) Copyright Act, 1842, s. 24. For registration forms, see 
Encyclopedia of Forms, Copyright. 

(x) Sections 42, 44. For forms of notice, see Encyclopedia of 
Forms, Copyright ; Black v. Imperial Book Co. (1904), 8 Ont. 
L. R. 9; Copyright Cases, 1901—1904, p. 82. 
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Secr.18. 18, (1) An original entry in the Book of 
Revistyation, Registry at Stationers’ Hall must contain an 


Original accurate record of the following particulars (0) :— 
entry. 


(a) Date of entry ; 


(b) Complete title without addition or altera- 
tion under which the work was first 
published or if published without a title 
a description with sufficient detail to 
enable the work to be identified ; 


(c) Day on which the work was first pub- 
lished ; 


(d) Name and place of abode or business 
address of the first publisher of the work 
provided that when the work is first 
published by a firm it will be sufficient 
to enter the firm name and business 
address (p) ; 


(e) Name and place of abode of the pro- 
prietor of the copyright. 


May be made (2) When the proprietor claims either as 
Y original cpa = : : 5 : 
proprietor or Original proprietor or as having acquired a title 


assignee, by operation of law or by assignment in writing 
other than an entry in the Book of Registry the 

‘ entry must be an original entry as above pro- 

vided and in the case of such assignee no. 


_ (0) Copyright Act, 1842, s.13. For authorities as to registra- 
tion, see MacGillivray’s Law of Copyright, pp. 46—55. 

(p) In the text of the Act the requirement is that the name 
and place of abode of the publisher be inserted, but the form in 


the schedule contains a space for the name of publisher and place 
of publication. 
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reference to the assignment or to any previous S#cr. 18. 
proprietor is necessary even although such = 
previous proprietor may originally have been 
entered. 


(3) An entry of assignment in the Book of eee 
Registry must contain an accurate record of the entry. 
following particulars (q): 


(a) Date of entry ; 


(b) Title of the work as already entered 
with a reference to the page of the 
Book of Registry where such entry is 
recorded ; 


(c) Name of the assignor ; 
(d) Name and place of abode of the assignee. 


(4) When the proprietor claims as assignee No iuctier 
under an entry in the Book of Registry from a ; 
previously registered proprietor no further entry 
is necessary. 

(5) When the proprietor of an encyclopedia Entry by 
review magazine periodical or other work pub- Bike 
lished in a series of books or parts desires to “”™ 
take proceedings in respect of an infringement 
of his copyright therein he must enter in the 
Book of Registry the same particulars as in the 
case of a separate work save that the title of 
_ the entire publication must be recorded as the 
title and the time of the first publication of 


(q) Copyright Act, 1842, s. 13, and Sched. No. 5. 
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the first part thereof must be recorded as the 
time of first publication (7). 


(6) If the proprietor of the author’s copyright 
in a contribution first published in an encyclo- 
pedia review or magazine desires to take pro- 
ceedings in respect of an infringement he must 
make a separate entry in his own name of his 
particular contribution and he must enter as the 
time of first publication the time of the first 
publication of that part in which his contribution 
is published or where his contribution is pub- 
lished in two or more parts the time of the first 
publication of that part in which the first part 
of his contribution is published (s). 


(7) Where two or more editions of a work 
have been published it is necessary for the 
purpose of taking proceedings in respect of 
matter contained in the first edition that the 
first edition should be registered (f): it is not 
necessary to enter any subsequent edition for 
that purpose: but when a second or subsequent 
edition contains corrections or additional matter 
it is necessary for the purpose of taking pro- 
ceedings in respect of such new matter that the 
edition in which such new matter is first pub- 
lished should be separately registered with the 
date of the first publication thereof. 


(7) Copyright Act, 1842, s. 19. 
(s) Johnson v. Newnes, [1894] 3 Ch. 663. 
(t) Thomas v. Turner (1886), 33 Ch. D, 299: 
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(8) A certified copy of an accurate entry ae 
in the Book of Registry is primd facie proof of Certified copy 
the proprietorship of the copyright as therein 7774 J" 
recorded (1). 


19. No action or proceeding can be main- Limitation of 
tained in respect of any infringement of copy- me 
right in a literary work unless commenced before 
the expiration of twelve calendar months from 
the time when the offence complained of was 
committed (a). 


(w) Copyright Act, 1842, s. 11; Black v. Imperial Book Co. 
(1904), 8 Ont. L. R. 9 ; Copyright Cases, 1901—1904, p. 82. 

(«) Copyright Act, 1842, s. 26. But see Muddock v. Black- 
wood, [1898] 1 Ch. 58 ; Black v. Imperial Book Co. (1904), 8 Ont. 
L. R. 9. The sale or importation of each unlawful copy is a 
distinct act of infringement giving rise to a separate cause of 
action, and the period of limitation begins to run from each 
unlawful act. Apart from the statutory limitation delay in com- 
mencing an action does not disentitle the proprietor of the 
copyright from obtaining an ultimate remedy, although delay after 
knowledge of an infringement may disentitle the proprietor from 
obtaining an interim injunction. 


eae 


PPAR TSU 


PERFORMING RIGHT. 


pe ae PAG ie statutory performing right as herein- 
dramatic and after specified subsists throughout the British 
hae Dominions in all literary works which are 
specially adapted for dramatic representation 
hereinafter called dramatic works and in all 
musical compositions hereinafter called musical 


works. 


greepeon of Q1, Performing right vests immediately the 
proprietor. dramatic or musical work is composed and is 
ia the property of the author or if the author has 

composed such work as the servant or agent of 


his employer then of such employer. 


Duration of 22. (1) So long as the dramatic or musical 


performing 


right. work remains unpublished and unperformed in 


Se public the performing right endures in perpetuity. 


formed. 


Publishedbut (2) If the work is published but not publicly 

unperformed. neyformed the performing right endures for the 
term of twenty-eight years from the day of first 
publication or for the life of the author which- 
ever period shall prove the longer. 


Performed. (3) If the work is publicly performed either 
(a) before publication or (b) after publication and 
before the term provided in the last sub-section 
has expired the performing right endures for the 
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term of forty-two years from the day of first Sxcr. 22. 
public performance or for the life of the author 
and seven years whichever period shall prove 

the longer. 


(4) If the work is first publicly performed out- First 
side the British Dominions the performing right aaa 


ceases except in so far as the work may be pro- 
tected under the International Copyright Acts 
as specified in Part VII. of this Digest (a). 


(5) If the work is first published outside the First 
British Dominions but first performed within iy" 


the British Dominions the performing right is 
not extinguished but subsists as specified in this 
section (0). 


The provisions as to the commencement and duration Confusion 
of dramatic copyright are very perplexing. The dramatic pce 
Copyright Act, 1833 (c), gives the author of a dramatic Act'and 
piece a perpetual copyright if the piece has not been Cae 
printed and published, and if the piece has been printed Act. 
and published a term of twenty-eight years from the date 
of first publication or the author’s life. The Copyright 
Act, 1842 (d), enacts that the provisions of the Dramatic 
Copyright Act and of the Copyright Act shall apply to 
the performing right in dramatic and musical work, and 
that the performing right shall endure for the term pro- 
vided in the Copyright Act for the duration of copyright 
in books, save and except that the first public representa- 
tion of a dramatic piece shall be deemed equivalent in the 
construction of that Act to the first publication of any 
book. 


(a) Boucicault v. Chatterton (1876), 5 Ch. D. 267. 
(6) This is doubtful. It is not covered by any decided case: 
see MacGuillivray’s Law of Copyright, p. 129. 
(c) Section 1. ' (d) Section 20. 
D 2 
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In the case of Hardacre v. Armstrong (e), WILLS, J., 
decided that the provisions of the later Act as to the 
duration of the statutory term of performing rights do 
not in any case cut down the term given by the Dramatic 
Copyright Act, but merely operate to extend the term in 
certain cases. This certainly seems a much more satis- 
factory construction than that adopted by Mr. Scrutton in 
his Law of Copyright (/), where he suggests that no 
statutory right vests until first performance, and that 
after first performance the right can in no case endure 
longer than the term provided by the Copyright Act, 1842. 
As Mr. Scrutton construes the Acts he has to give the 
author a common law right of performance if he has 
published his work before performing it. There is no 
authority for the proposition that there can be a common 
law right of any kind after publication in print, and 
(except for the fact that the decision may have turned 
partly on the ground that the alleged piracy was an abridg- 
ment) the case of Murray y. Elliston (g) is an authority 
to the contrary. Section 22, sub-sections (2) and (3), in 
this Digest are based upon the decision of Wixts, J., in 
Hardacre v. Armstrong (h), a decision which receives 
some support from the observations of Lord Brampton 
(Hawkins, J.), in Reichardt v. Sapte (7). Sub-section (3) 
involves the proposition that if a dramatic or musical 
piece is printed and published, and not performed until 
the term given by the Dramatic Copyright Act to pub- 
lished works has expired, first performance will not revive 
the right. This view may be contrary to the decision of 
Norra, J., in Chappell v. Boosey (k), but it is difficult to 
avoid the conclusion that the Copyright Act only operates 
to extend the term given by the Dramatie Copyright Act, 
and does not revive it when it has expired ((). ) 


(e) (1905), 21 T. L. R. 189 ; Copyright Cases, 1905, p. 3. 

(f) Fourth edition, p. 76. (g) (1822), 5 B. & Ald. 657. 
(h) (1905), 21 T. L. R. 189; Copyright Cases, 1905, p. 3. 

(7) [1893] 2 Q. B. 308. 

(k) (1882), 21 Ch. D. 232. 

(1) See Lauri v. Renad, [1892] 3 Ch. 402. 
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23) (1) Performing right in a dramatic or SECcr. 23. 
musical work is personal property and passes 8 tranemission 
such on the death or bankruptcy of the proprietor. ° et: 

ght by 

(2) Performing right may be assigned by an of lav. 
instrument in writing (m) or if the performing ea cet 
right has been previously registered in the name In writing. 
of the assignor it may be assigned by an entry 
of assignment in the Book of Registry at By registra- 
Stationers’ Hall (x) in the same manner as is ion 
provided for assignment of copyright. 

(3) The performing right in a dramatic or Does not 
musical work does not pass with an assignment fea 
of the copyright in the work unless such per- 
forming right is expressly conveyed or such 
words are used as to show the intention of the 
parties that the performing right in the work 


should be conveyed (0). 


(4) The proprietor can in his own name sue 
only in respect of infringements committed at a 
time when he was legal proprietor. 


2,4. It is an infringement of the performing ™ringement 
right in a dramatic or musical work to publicly 
perform or cause to be publicly performed the 
work or a substantial part thereof (p) without 


(m) Shepherd v. Conquest (1856), 17 C. B. 427; Hardacre v. 
Armstrong (1905), 21 T. L. R. 189; Copyright Cases, 1905, p. 3. 

(n) Copyright Act, 1842, ss. 13, 20, 22 ; Hardacre v. Armstrong 
(1905), 21 T. L. R. 189 ; Copyright Cases, UGE, 7s Be 

(0) Copyright Act, 1842, s. 22; Marsh v. Conquest (1864), 
17 C. B. (w.8.) 418 ; Ex parte Hutchins (1879), 4 Q. B. D. 483. 

“(p) See Chatterton v. Cave (1875), 3 App. Cas. 483 ; Nether- 

sole v. Bell (1903), Copyright Cases, 1901—1904, p. 64 ; Times, 
July 4th and 31st, 1903. 
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the consent in writing of the proprietor of the 
performing right (7) save that in the case of a 
musical work (not being part of an opera or 
stage play performed in a duly licensed theatre) 
the proprietor tenant or occupier of any place 
where such unauthorised performance takes 
place is not liable unless he wilfully causes 
or permits the performance knowing it to be 
unauthorised (7). 


25. (1) A dramatic or musical work is deemed 
to be publicly performed when it is represented 
in a place to which the general public are invited 
and admitted (s). 


(2) The representation of a musical work 
means the audible rendering of it or of the air 
or melody thereof by any voice or instrument. 


(3) The representation of a dramatic work 
means the rendering of it by acting. 


(4) The mere recitation of a dramatic work 
without the aid of acting or scenic effect is not 
a representation thereof. 


26. The proprietor of the performing right 
in a literary work is entitled to the following 
remedies in respect of infringement :— 


(a) In the case of a dramatic work— 


(q) Dramatic Copyright Act, 1833, s. 2. 
(vr) Copyright (Musical Compositions) Act, 1888, ss. 3, 4; 


Moul v. Coronet (1903), Times, February 4th : Copvri > 
1901—1904, p. 42. y ; Copyright Cases, 


(s) Duck v. Bates (1884), 13 Q. B. D. 853. 
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(i) a penalty of 40s. for each unauthorised Sxcr. 26. 
performance or the infringer’s profits or 
the actual damage sustained by the pro- 
prietor whichever be the greater sum (¢) ; 


(11) an Injunction (22) ; 
(iii) a full and reasonable indemnity as to 
costs (w). 


(b) In the case of a musical work (not being Musical 
part of an opera or stage play)— hus 


(i) such penalty or damages as may to the 
court or judge seem reasonable in the 
circumstances (2) ; 


(41) an Injunction (7) ; 


(iii) costs in the discretion of the court (z). 


2,7. (1) In the case of musical works which Notice of 


have been published if the copyright and per- eat 


‘ e ° : ks 
forming right are vested in the same proprietor (oraition 


the performing right is conditional on a notice Precedent 
being printed on the title page of every lawfully 
published copy to the effect that the right of public 
representation or performance is reserved («). 


(2) If the copyright and performing right are Where copy- 
rig. an 


vested in different proprietors the performing performing 
right are 


‘ ed. 
(t) Dramatic Copyright Act, Ie), BE age 
(w) Equitable jurisdiction of the Court. 
(w) Dramatic Copyright Act, 1833, s. 2, amended by 5 & 6 Vict. 
Os Gia Ss Bs 
(a) Copyright (Musical Compositions) Act, 1888, ss. neces 
(y) Equitable jurisdiction of the Court. 
(z) Copyright (Musical Compositions) Act, 1888, s. 


2. 
(a) Copyright (Musical Compositions) Act, 1882, s. 2. 
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Secr.27. right is conditional on the proprietor of the 

performing right giving to the proprietor of the 

copyright notice in writing requiring him to 

print a notice of reservation and if the latter 

after receiving such notice fails to do so he 

forfeits the sum of £20 to the proprietor of the 
performing right (0). 

eee = OXeb ek) IN literary work may after first 


in respect of 


performing performance thereof in public be registered 


rights. : A z 
; at Stationers’ Hall in respect of performing 
rights (c). 
per (2) The registration must contain an accurate 
of entry. 


record of the following particulars (c) :— 
(a) Date of entry ; 


(b) Complete title without addition or altera- 
tion under which the work was first 
performed ; 


(c) Name and place of abode of the author : 


(d) Name and place of abode of the proprietor 
of the performing right ; 


(e) Day and place of first public performance ; 


(f) Name and place of abode of the person 
who first performed the work (a) ; 


(g) If published as a book day of first publi- 
cation and name and place of abode of 
the first publisher as required in the 
registration of copyright. 


(0) Copyright (Musical Compositions) Act, 1882, s. 3. 
(ce) Copyright Act, 1842, sg. 13, 20. 
(d) This would be the person who em 


loyed aid t 
and thus was the effective cause of the er onnan eee 


performance, 
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(3) It is not necessary that the work should Secr. 28. 
be registered in order to entitle the proprietor of x,, , 
the performing right to sue in respect of an condition 


precedent to 


infringement thereof but a certified copy of an action but 
, prima facie 
accurate entry in the Book of Registry is prvmd evidence of 


facie proof of the proprietorship of the performing “"* 
right as therein recorded (e). 


The forms used at Stationers’ Hall are not adapted for Shes 
the entry of particulars (f) and (g), and the officials pete 
there do not consider such entry necessary. In the case 
of a work not printed and published as a book they are 
clearly not necessary, but in the case of a dramatic or 
musical work published as a book the provision for 
registration is very perplexing, and the entry of these 
additional particulars is advisable. 


29. No action for infringement of performing Limitation. 
right can be maintained unless commenced before 
the expiration of twelve calendar months from 
the time that the offence complained of was 
committed (/). 


(e) Copyright Act, 1842,s. 20; Hardacre v. Armstrong (1905), 
21 T. L. R. 189 ; Copyright Cases, 1905, p. 3. 


(f) Dramatic Copyright Act, 1842, s. 3. See note (x), p. 33, 
supra. 
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PART. IY. 
PAINTINGS, DRAWINGS AND PHOTOGRAPHS. 


30. Subject to the provisions of this Digest 
copyright under the Fine Arts Copyright Act, 
1862 (a), subsists throughout the United Kingdom 
of Great Britain and Ireland in every original 
painting drawing or photograph the author of 
which is a British subject or is resident within the 
British Dominions at the time the work is made. 


31. Copyright vests immediately the painting 
drawing or photograph is made and is the pro- 
perty of the author except when the work is 
executed for or on behalf of another person for a 
good or valuable consideration in which case the 
copyright is the property of the person for or on 
whose behalf it is so executed unless it is reserved 
to the author by an instrument in writing signed 
by such person (0). 


The ordinary transaction between a professional photo- 
grapher and his customer results in the copyright vesting 
in the customer, notwithstanding that by the terms of the 
contract the property in the negative may vest in the 
photographer (c). Whether the property in the negative 


(a) Section 1. 


_ (b) Fine Arts Copyright Act, 1862, 8.1. When a photograph 
is taken by an employee who selects or arranges the details of the 
subject-matter, such person is the author of the photograph, and 
although his employer may be the proprietor of the copyright he is 
Bos the author, and it would be wrong to register him as such 
(Nottage v. Jackson (1883), 11 Q. B. D. 627). 


(c) Boucas v. Cooke, [19 9K 997. : 
19011904. p. oo e, [1903] 2 K. B. 2297; Copyright Cases, 
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vests in the photographer or not depends on the contract Sec. 31. 
between the parties. The photographers contend that by 
a custom of the trade the property in the negative vests in 
the photographer unless there is an express term in the 
contract to the contrary (d). 


Nove. 


Even although the property in the negative does vest 
in the photographer there is an implied term in the 
contract that he shall not use it in order to multiply 
copies for his own use or for sale, hire, or exhibition, or 
otherwise than to the order of his customer (e). A cus- 
tomer may proceed against the photographer for breach of 
this implied term notwithstanding that for want of registra- 
tion he cannot sue for infringement of his copyright (e). 


32. (1) Subject to the provisions of this Duration ot 
section the copyright in a painting drawing or ee ie 
photograph subsists for the life of the author years; 


and seven years after his death (/). 

(2) If the work is first published outside the First pub- 
British Dominions the copyright ceases except abroad. 
in so far as the work may be protected under 
the provisions of the International Copyright 
Acts as specified in Part VII. of this Digest (9). 

(3) If a painting or drawing or the negative Sale of 
of a photograph is sold or disposed of by the Eautiven 
original proprietor thereof the copyright therein eae 
ceases unless at the time of such sale or dis- 
position it is expressly reserved to the vendor 


by an instrument in writing signed by the vendee 


(d) As to this difficult question, see Rotary Photographic Co. v. 
Taber Bas Relief (1903), British Journal of Photography, Vol. 50, 
p. 250; MeCosh v. Crow (1903), 40 Sc. L. R. 514; Gibbon v. 
Pease, [1905] 1 K. B. 810. 

(e) Pollard v. Photographic Co. (1888), 40 Ch. D. 345. 

(f) Fine Arts Copyright Act, 1862, s. 1. 

(g) International Copyright Act, 1844, s. 19. 


44 . Law or CopyRIGHT. 


secr.32. or his agent or is expressly assigned to the 
vendee by an instrument in writing signed by 
the vendor or his agent (/). 


Transmission 98, (1) Copyright in a painting drawing or 

ee photograph is personal property and passes as 

DA such by operation of law on the death or bank- 
ruptcy of the proprietor (2). 


By assign- (2) The copyright may be assigned by a note 

ee or memorandum in writing signed by the pro- 
prietor of the copyright or by his agent appointed 
for that purpose in writing (x). 

Infringement (3) The proprietor can in his own name sue 

De ee desion only in respect of copies made or imported at a 
time when he was legal proprietor. 


pares 34, (1) It is an infringement of the copyright 
in a painting drawing or photograph to do or 
cause or procure to be done any of the following 

acts without the consent of the proprietor (7) :— 


Copying. (a) To make any copy of the work for sale 
hire or distribution ; 


Importing or  (b) To import (m) into the United Kingdom or 
ae: sell publish let to hire exhibit or distri- 
bute or offer for sale (nm) hire exhibition 


(h) Fine Arts Copyright Act, 1LSG2 sede 

(¢) Fine Arts Copyright Act, 1862, s. 3. 

(k) Fine Arts Copyright Act, 1862, s. 3. 

(1) Fine Arts Copyright Act, 1862, ss. 6, 11. 

(m) See, as to what constitutes importation, Badische Anilin v. 


Hicks 1905] 2 5: hari morals : ; 
G00 ch eee Ch. 495 ; Sacharin Corporation v. Reitmeyer, 


(x) As to meaning of “ offer for sale,” see Wolf v. Wood (1903 
Copyright Cases, 1901—1904, p. 69 ; Times, October ogi 


Parr [V.—Parntines, Drawincs AND PHOTOGRAPHS. 45 


or distribution any copy of the work made Sect. 34. 
without the consent of the proprietor. ves 


(2) A copy of a painting drawing or photo- 
graph means a graphic reproduction of the 
whole or of any substantial part of the work or 
of the design thereof (0). 


(3) The following are deemed not to be copies 
of a painting drawing or photograph :— 

(a) A representation of the work by means of Living 
tableaux vivants (p). eae 

(b) An artistic work where the mere idea of Ideas only. 
the subject-matter is taken from the 
copyright work and the author's peculiar 
design is not copied (q). 


35. (1) The proprietor of the copyright in a Remedies. 
painting drawing or photograph is entitled to the 
following remedies in respect of infringement :— 


(a) In the case of any offence specified in Action for 


section 34— Cees 
(i) damages suffered by the proprietor either 
as an alternative or as supplementary to 
profits where the damage is greater than 
the profits (7) ; 

(ii) profits made by the offender from the sale 
or hire of works unlawfully copied or 
imported (s) ; 

(0) As to what is a copy of a picture, see Hanfstaengl v. Smith, 

[1905] 1 Ch. 519 ; Copyright Cases, 1905, p. 8. 
(p) Hanfstaengl v. Empire Palace, [1894] 2 Ch. 1. 
(q) Hanfstaengl v. Baines, [1895] A. C. 20. 


(x) Fine Arts Copyright Act, 1862, s. 11. 
(s) Equitable jurisdiction of the Court. 
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Srcr.35. (iii) delivery up to the use of the proprietor 
<= of all unlawful copies and negatives of 
photographs or damages for the deten- 

tion or conversion thereof (f) ; 


(iv) delivery up of plates and stereotype for 
destruction (7) ; 
(v) an injunction (v). 

Penalties. (b) In the case of any offence (i) specified in 
s. 34 (1) (a) or (11) specified in s. 34 (1) (b) if 
the offence has been committed with knowledge 
that the copy dealt with was unlawfully made— 


(v1) a penalty not exceeding £10 for each copy 
made or dealt with (vw). 


Detention (c) In the case of unlawful importation— 


by Customs. (vil) detention by an officer of his Majesty’s 


Customs (a). 


(2) All penalties and copies and negatives 
forfeited to the use of the proprietor may be 
recovered either by action or by summary pro- 
ceeding before two justices having jurisdiction 
where the party offending resides (y). 


Penalties 


, No penalties can be recovered in the case of importing, 
-screnter, 


selling, or exhibiting, unless it be proved that the offender 
knew that the copies were unlawfully made. It has been 
held that a copy is not unlawfully made within the mean- 
ing of this provision if it was made in a foreign country 


(t) Fine Arts Copyright Act, 1862, s. 11. 
(wv) Equitable jurisdiction of the Court. 
(ve) FineArts Copyright Act, 1862,s.9. This section expressly 


provides that the plaintiff shall be entitled to an injunction and to 
an inspection and account. 


(w) Fine Arts Copyright Act, 1862, s. 6. 
(7) Fine Arts Copyright Act, 1862, s. 10. 
(y) Fine Arts Copyright Act, 1862, s. 8. 
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which does not recognise the proprietor’s copyright, or Sxcr. 35. 
in this country before the proprietor was registered. 
Importing, selling, or exhibiting such copies is good 
ground for an action for damages but not for penalties (2). 
Where a number of copies are dealt with in the same Amount. 
transaction, the importation, sale, or exhibition of each 

copy is a separate offence, but the court may award a 

lump sum in respect of penalties, and it is no objection 

to such award that the penalty works out at less than a 
farthing per copy (a). 


Norte. 


36. (1) No action or proceeding in respect Registration 
of any infringement of copyright in a drawing ene 
painting or photograph can be maintained unless 
the proprietor in whose name such action or pro- 
ceeding is taken is accurately registered in the 
Book of Registry at Stationers’ Hall as the pro- 
prietor of such copyright nor can any action or 
proceeding be maintained by such proprietor in 
respect of any infringement committed before 
he was so registered (0). 

(2) When a work is first registered the follow- Original 
ing particulars must be accurately recorded (c) :— ions 

(a) Date of entry ; 

(b) Name and place of abode of the author ; 

(c) Name and place of abode of the proprietor ; 

(d) A short description of the nature and sub- 

ject of the work sufficient to identify the 
same (d) ; 

(2) Tuck v. Priester (1887), 14.Q. B. D. 629. 

(a) Hildesheimer v. Faulkner, [1901] 2 Ch. 552. 

(b) Fine Arts Copyright Act, 1862,s.4; Holmes v. Langfier 
(1903), Copyright Cases, 1901—1904, p. 71; Times, November 
9th, 1903. 

(c) Fine Arts Copyright Act, 1862, s. 4. 


(d) As to what is a sufficient description, see Ex parte Beal 
(1868), L. R. 3 Q. B. 387. 


48 


Sect. 36. 


Original 
entry by 
assignee. 


Entry of 
assignment 


by assignee. 
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(e) If desired by the proprietor of the copy- 
right a sketch outline or photograph of 


the work. 


(3) When a work is registered for the first time 
it is not necessary to insert the name of any 
previous proprietor nor to record any previous 
assignments but once the work has been entered 
in the Book of Registry all subsequent assign- 
ments must be entered (e). 

(4) When a work is registered by an assignee 
under an assignment made subsequent to first 
registration the following particulars must be 
accurately recorded (f ) :— 

(a) Date of entry ; 

(b) Date of assignment ; 

(c) Names of parties to the assignment ; 

(d) Name and place of abode of the assignee ; 

(e) Name and place of abode of the author ; 

({) Short description of the nature and subject 

of the work ; 

(g) If desired by the assignee a sketch outline 

or photograph of the work. 


37. No action for infringement of copyright 
in a painting drawing or photograph can be 
maintained unless commenced before the expira- 
tion of six years from the time when the offence 
complained of was committed (q). 

(¢) Ex parte Walker (1869), 10 B. & 8. 680. 


(f) Fine Arts Copyright Act, 1862, s. 4. 


_ y) 16 Jac. 1, ¢. 16, s. 3; there is no special limitation provided 
in the Fine Arts Copyright Act, 1862, as in most of the other 
Copyright Acts. See note (x), p. 33, supra. 


CAD ) 


PART YV. 
COPYRIGHT IN ENGRAVINGS. 


38. (1) Subject to the provisions hereinafter 
specified copyright under the Engravings Copy- 
right Acts (a) subsists throughout the United 
Kingdom of Great Britain and Ireland in every 
engraving which is first published (0) in any 
part of the British Dominions (c) before or 
sunultaneously with its publication elsewhere. 


(2) The term ‘‘ engraving” includes all pic- 
torial representations designs maps charts and 
plans (d) produced by means of engraving etching 
mezzotint lithography photogravure or other 
similar process (é). 


(3) No engraving can be the subject of copy- 
right unless there be engraved on each plate 
and on every print (f)— 


(a) the name of the proprietor of the copy- 
right at the time of first publication; and 


(a) Prints and Engravings Acts, 1734, 1766, 1777, 1836 ; 
International Copyright Act, 1852, s. 14. 

(b) As to meaning of “ published,” see section 6 of this Digest. 

(c) Engraving Copyright Act, 1734; Prints and Engravings 
Copyright Act, 1836 ; International Copyright Act, 1886, s. 8 (1). 
It is doubtful whether an engraving must not also be designed and 
executed within the British Dominions, or by a British subject, in 
order to acquire copyright (Page v. Townsend (1832), 5 Sim. 395). 
See MacGillivray’s Law of Copyright, p. 150. 

(d) These are also protected as literary works (Copyright Act, 
1842, s. 2). See MacGillivray’s Law of Copyright, pp. 148—150, 

(e) Engraving Copyright Act, 1734,s. 1; Engraving Copyright 
Act, 1766, s. 1; International Copyright Act, 1852, s. 14. 

(f) Engraving Copyright Act, 1734, s. 1. 

Os Q 


Condition of 
copyright. 


Definition of 
engraving. 


Name and 
date. 
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Sect. 38. 


First pub- 
lished outside 
the British 
Dominions. 


Name of pro- 
prietor and 
date of 
publication. 


Duration of 
copyright. 


Original 
proprietor. 


Engraver. 
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(b) the day on which the engraving was first 
published. 


(4) If an engraving is first published outside 
the British Dominions it does not acquire copy- 
right in any part of the British Dominions 
except in so far as the work may be protected 
under the provisions of the International Copy- 
right Acts as specified in Part VII. of this 
Digest (9). 


The inscription of name and date is a condition pre- 
cedent to the acquisition of copyright, and not like 
registration in the case of books and pictures—merely a 
condition precedent to action (hk). If the copyright has 
been assigned after publication it is doubtful whether the 
assignee should affix his own name or that of the first 
proprietor. Probably the first proprietor is correct (2). 
The firm name has been held to be sufficient where the 
copyright was the property of a partnership (*). 


39. Copyright in an engraving subsists for 
twenty-eight years from the day of first publi- 
cation ((). 


40. The actual engraver is the first proprietor 
of the copyright in an engraving unless he has 
been employed to execute the engraving from 
the design of his employer or from some picture 


(g) International Copyright Act, 1844, s. 19. 


(h) See MacGillivray’s Law of Copyrig oD 
Oe ae y opyright, p. 151, and cases 


(¢) See MacGillivray’s Law of Copyright, p. 151. 
(k) Rock v. Lazarus (1872), L. R. 15 Eq. 104. 
(1) Engraving Copyright Act, 1766, s. 7. 
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drawing model or sculpture already in existence Sxcr-. 40. 


in which case the employer is the first pro- Employer. 
prietor (7m). 


There is no provision in the Engraving Copyright Acts Assignment 
as there is in the Literary Copyright Act for assignment PO, 
of the authors’ rights before publication. The Acts vest. 
the copyright in the engraver or, in certain circumstances 
as specified in the above section, in the employer of the 
engraver. The result seems to be that, even although the 
engraver has executed the work as the servant or agent of 
another or has assigned all his interest in the work before 
publication, he will on publication become the legal owner, 
and his employer or assignee, as the equitable owner, will 
be entitled to sue in the engraver’s name or to demand an 
assignment in writing. 


41. (1) Copyright in an engraving is personal Transmission 
tend . h ota of copyright 
property and passes as such by operation of law by operation 


on the death or bankruptcy of the proprietor. DEW 


(2) The copyright may be assigned by an By assign- 

: . yee : : ment. 
instrument in writing signed by the proprietor 

with his own hand in the presence of and 
attested by two or more credible witnesses (7) 

or by a transfer of a plate or block with an 
express assignment either in writing or by word 

of mouth (0). 


(3) The proprietor cau in his own name sue Infringement 
before trans- 


only in respect of copies made or imported at mission. 
a time when he was legal proprietor. 


(m) Engraving Copyright Act, 1734, s. 1; Engraving Copyright 
Act, 1766. ss. 1, 2. 
(n) Engraving Copyright Act, 1734, s. 1; Prints Copyright 
Act, 1777 ; Prints and Engravings Copyright Act, 1836, s. 2. 
(0) Engraving Copyright Act, 1734, s. 2. 
i & 


sy 
Sect. 42. 


Infringe- 
ment. 


Copying. 
Importing. 


Selling. 


Definition of 
copy. 


Unauthorised 


print from 
lawful plate. 
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492,. (1) It is an infringement of the copyright 
in an engraving to do or cause or procure to be 
done any of the following acts without either 
(i) the express consent of the proprietor first 
had and obtained in writing signed by him with 
his own hand in the presence of and attested by 
two or more credible witnesses or (ii) having pur- 
chased a plate from the proprietor for the purpose 
of printing copies with his consent (p) :— 


(a) To make any copy of the work ; 
(b) To import any copy of the work for sale ; 


(c) To publish sell or expose for sale or in any 
other manner dispose of any copy unlaw- 
fully made contrary to the provision of 
sub-section (a) of this section. 


(2) A copy of an engraving is any engraving 
drawing painting photograph or other graphic 
production in which the effect of the original 
design or workmanship of the engraver or his 
employer or any substantial part thereof is 
reproduced (q). 


(3) A copy of an engraving if struck from a 
lawfully made plate is not deemed to be an 
infringement of the proprietor’s copyright: but 
the proprietor may proceed against any person 


ee Copyright Act, 1734, ss. 1, 2; Prints Copyright. 

(q) Engraving Copyright Act, 1734, s. 1: Prints Copyright 
Act, 1777. See MacGillivray’s Law of Copyright, pp. 157-159 
and cases there cited. : 
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who has made copies from the plate without Serer. 42. 


his consent for breach of contract or con- ne 
fidence (7). 


43. (1) The proprietor of the copyright in an Remedies. 
engraving has the following remedies in respect 
of infringement :— 


(a) In the case of any offence specified in Action for 
a 
section 42 an action for (s)— amages 


(i) damages suffered by the proprietor either 
as an alternative or as supplementary 
to profits where the damage is greater 
than the profits (s) ; 


(11) profits made by the offender from the sale 
or hire of matter unlawfully copied or 
imported (¢) ; 


(ii1) delivery up of copies and plates in the 
possession of the infringer for destruction 
or cancellation (7) ; 


(iv) an injunction (#) ; 


(v) a full and reasonable indemnity in respect 
of costs (w). 


(b) In the case of (i) copying for sale ; Penalties. 
(ii) importing for sale; (iii) publishing selling 


(r) Murray v. Heath (1831), 1 B. & Ad. 804. 

(s) Prints Copyright Act, 1777; Prints and Engravings Copy- 
right Act, 1836. 

(t) Equitable jurisdiction of the court. 

(uw) Prints Copyright Act, 1777 ; Prints and Engravings Copy- 
right Act, 1836, amended by 5 & 6 Vict. ¢. 97, s. 2. 


o4 


Secor. 43. 


Limitation. 
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or imposing for sale with knowledge that the 
copies were unlawfully made— 
(vi) a penalty of five shillings for every print 
which shall be found in the possession of 
the offender (2). 


(2) In all cases where the offender is liable to 
penalties these and the delivery up of copies and 
plates for destruction may be recovered either 
by action or by summary procedure before two 
justices having jurisdiction where the party 
offending resides (7). 


44. (1) No action or proceeding for penalties 
in respect of any infringement of copyright in 
an engraving can be maintained unless com- 
menced before the expiration of three months 
from the discovery of the offence complained of 
and before the expiration of six months from the 
time when it was committed (7). 


(2) No action or proceeding in respect of any 
infringement of copyright in an engraving can be 
maintained unless commenced before the expira- 
tion of six years from the time when the offence 
complained of was committed (2). 


pears Copyright Act, 1734; Engraving Copyright 
(«) Fine Arts Copyright Act, 1862, s. 8. 
(y) Engraving Copyright Act, 1734, s. 3; E 71 y 
right Act, 1766, 8.6. SE ae 
(z) 16 Jac. 1, ¢. 16, 8. 3; except in respect of penalties no 


special limitation is provided in the Engravings Acts. See note (a) 
p. 33, supra. ; 
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45. (1) Subject to the provisions hereinafter Condition of 
specitied copyright under the Sculpture Copy- ee 
right Act, 1814 (a), subsists throughout the 
United Kingdom of Great Britain and Ireland 
in every sculpture published (b) within the 
British Dominions before or simultaneously with 
its publication elsewhere. 


(2) Sculpture includes any model or cast or Definition of 
5 e : sculpture. 
any alto or basso relievo of any subject being 
matter of invention in sculpture (c). 


(3) No sculpture can be the subject of copy- Nomar 
right unless there be inscribed on every published =~ 
copy thereof— 

(a) the name of the proprietor of the copyright 

at the time of first publication; and 


(b) the day on which the sculpture was first 
published (d). 


(4) If a sculpture is first published outside the First pub- 


ce seat / : : lished outside 
British Dominions it does not acquire copyright British 


Dominions. 


(a) Sculpture Copyright Act, 1814. 

(b) As with engravings, it is doubtful whether the Act extends 
to sculpture unless it is modelled and executed within the British 
Dominions or by a British subject. 

(c) Casts of fruits and leaves for instruction in drawing 
(Caproni v. Alberti (1892), 40 W. R. 235), and models for toy 
soldiers (Britain v. Hanks (1902), 86 L. T. 765; Copyright 
Cases, 1901—1904, p. 21) have been protected. 

(d) Sculpture Copyright Act, 1814, s. 1. 
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in any part of the British Dominions except in 
so far as the work may be protected under the 
provisions of the International Copyright Acts 
as specified in Part VII. of this Digest (@). 


The Act merely provides that “the date ” shall be put 
on. Probably this means the date of publication (7), as 
it is from first publication that the term of copyright is to 
be measured. Wricut, J., held that where the date put 
on was a few days before publication it was sufficient as 
the only effect would be to shorten the proprietor’s term 
of copyright (@). 


46. Copyright in sculpture subsists for four- 
teen years from the date of first publication with 
a further period of fourteen years if at the 
expiration of the first term the person who 
originally made or caused the work to be made 
is alive and has not parted with the copyright (7). 


47. The sculptor is the first proprietor of 
the copyright in sculpture unless he has been 
employed to execute the sculpture in which case 
the employer is the first proprietor (?). 


48. (1) Copyright in sculpture is personal 
property and passes as such by operation of law 
on the death or bankruptcy of the proprietor. 


(ce) International Copyright Act, 1844, s. 19. 
_(f) Sculpture Copyright Act, 1798. 
right Act, 1844, s. 1. 

(g) Britain v. Hanks (1902), 86 L. T. 765; 
1901—1904, p. 21. fie oe 
(h) Sculpture Copyright Act, 1814, ss. 2, 6. 
(2) Sculpture Copyright Act, 1814, s. 1. 
for a legal assignment of the sculptor’s righ 


See International Copy- 


Copyright Cases, 


There is no provision 
ts before publication. 
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(2) The copyright may be assigned by deed Sxcr. 48. 
signed and sealed by the proprietor in the py scien. 
presence of and attested by two or more credible ment: 
witnesses (A). 


(3) The proprietor can in his own name sue Infringement 
lv i t of : d : ted at before trans- 
only in respect of copies made or Imported at & mission. 


time when he was legal proprietor. 


If the original proprietor of the copyright has assigned Effect of 
his right during the first term of fourteen years this 
assignment will probably convey the right for the first 
term only, and for the second term of fourteen years the 
copyright will probably revest in the original proprietor 
if he is alive at the commencement thereof. This appears 
to be the true construction of the statute (1). The pro- 
prietor, however, may no doubt expressly or impliedly 
convey his prospective right to the second term, and if 
he does so his assignee will be the equitable proprietor 
entitled to a legal assignment when the second term 
vests. 


49. (1) It is an infringement of the copyright Infringe 
in sculpture to do or cause or procure to be done 
any of the following acts without the consent of 
the proprietor (7) : 


(2) To make any copy of the work ; Copying. 


(b) To import any copy of the work which has Importing. 
been unlawfully made ; 


(k) Sculpture Copyright Act, 1814, s. 4. 
(1) Sculpture Copyright Act, 1814, ss. 4, 6. 
(m) Sculpture Copyright Act, 1814, s. 3. 
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Secr. 49. (c) To expose for sale (7) or otherwise dispose 
Selling, of any copy of the work which has been 
unlawfully made. 
Meaning of (2) A copy of sculpture means any other 
copy: 


sculpture whereby the matter of invention in 
the original work is reproduced or imitated in 
any way (0). 


Remedies. 50. The proprietor of the copyright in sculp- 
ture is entitled to the following remedies in 
respect of any infringement :— 


(i) damages suffered by the proprietor either 
as an alternative or as supplementary to 
profits where the damage is greater than 
the profits (0) ; 


(11) profits made by the infringer from the sale 
or hire of matter unlawfully copied or 
imported (7) ; 


(ii) delivery up of copies and casts in the 
possession of the infringer for destruc- 
tion (7) ; 


(iv) an injunction (7) ; 


(v) a full and reasonable indemnity as to 
costs (q). 


(x) For meaning of “ expose for sale,’”’ see Britain v. Kennedy 
(1902), 19 T. L. B. 122 - Copyright Cases, 1901—1904, p. 35. 

(0) Sculpture Copyright Act, 1814, s. 3. 

(p) Equitable jurisdiction of the court. 


(9) Peulpture Copyright Act, 1814, s. 3, amended by 5 & 6 Vict. 
ClwilG Sa ke af 
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51. No action or proceeding in respect of any Sect. 51. 
infringement of copyright in sculpture can be yjnitation. 


maintained unless commenced before the expira- 
tion of six months from the discovery of the 
offence complained of and before the expiration 


of six years from the time when it was com- 
mitted (7). 


(r) Sculpture Copyright Act, 1814, 5.5; 16 Jac. 1, c. 16, s. of 


| 
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Works pro- 52. (1) Subject to the limitations specified in 


ae of the present Part of this Digest copyright or 
EE performing right under the International Copy- 


right Acts subsists throughout the British 
Dominions (a) in every literary or artistic 
work (0) first produced in any of the following 
countries (c) viz.: Germany, Belgium, Spain, 
France, Haiti, Italy, Switzerland, Tunis, 
Monaco, Luxembourg, Japan, Norway, Sweden, 
Denmark and the Faroe Isles (which together 
with the British Dominions are hereinafter called 
the countries of the Copyright Union (d)), and 
Austria-Hungary (e). 


(a) International Copyright Act, 1886, s. 9. Works first pro- 
duced in Austria-Hungary are not protected in India, Canada, 
Cape Colony, or New South Wales (Orders in Council, April 30th, 
1894 ; February 2nd, 1895). 

(6) International Copyright Act, 1844, s.2; Berne, Art. IV. 

(c) The author may be a native of, and resident in, a foreign 
country outside the Union (Berne, Art. III.; Paris, Art. I. (2)"). 

(d) These are the present signatories of the Berne Convention, 
1886. All but Norway and Sweden are also signatories of the 
amending Convention known as the Additional Act of Paris, 1896. 
For the full text of these Conventions, as well as for the text of 
the International Copyright Acts, see MacGillivray’s Law of 
Copyright, Appendix. 

(¢) Austria-Hungary is not a signatory of the Berne Conven- 
tion, but there is between Great Britain and that country a 
separate Convention under which’ similar rights are enjoyed 
(Orders in Council, April 30th, 1894 ; February 2nd, 1895). 
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(2) The proprietor of copyright or performing Sect. 52. 
right under the International Copyright Acts ees 
acquires the same rights and for the same term greater right 
as he would have acquired in the United country of 
Kingdom if the work had been first produced” >” 
there: but subject to the limitation that he 
cannot (except in the case of translating rights) 
acquire any greater right or longer term of pro- 
tection than he enjoys in the country where the 
work was first produced (/). 


(3) The proprietor of copyright or performing Translating 
right in a literary work under the International "*"* 
Copyright Acts acquires as incidental to his 
copyright or performing right and for the full 
term thereof the exclusive right of publishing 
or performing English translations of the work 
(notwithstanding that he may not have the same 
or any exclusive right of translating the work 
by the law of the country where it was first 
produced) provided however that if he does not 
publish or perform an English translation within 
ten years from the end of the year in which the 
work was first produced his right to prevent the 
production in or importation into the British 
Dominions of an unauthorised English trans- 
lation shall cease (q). 


(f) International Copyright Act, 1844, ss. 2—5 ; International 
Copyright Act, 1886, s. 2 (3); Order, November 28th, stella Ge 8) A 
Berne, Art. II.; Paris, Art. I. (1). 

(g) International Copyright Act, 1886, s. 5 ; this section is not 
limited by the provisions of s. 2 (5) of the same Act ; Berne, 
Art. V.; Paris, Art. I. (3). The translation must be full and 
substantial (Wood v. Chart (1870), L. R. 10 Eq. 193). 
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(4) “Produced”? means ‘‘ published” in the 
case of copyright in literary or artistic works and 
means “performed” in the case of performing 
right in dramatic or musical works (/). 


(5) If a work is produced simultaneously in 
two or more countries of the Copyright Union it 
is deemed to have been first produced in that 
one of those countries in which the term of 
protection is shortest (7). 


The law relating to the protection of foreign works 
throughout the British Dominions is coneancd in the 
(ueennional Copyright Acts, 1844, 1852, 1875, and 
1886, and in the Orders in Council made in pursuance of 
these Acts. By these Orders in Council the privilege of 
protection throughout the British Dominions is extended 
to works first produced in those foreign countries which 
are signatories of the International “Agreement called 
the Bere Convention, 1886 (amended by the Additional 
Act of Paris, 1896), and which grant reciprocal rights 
to the works of British pobjecis in their country ‘(h). 
The Berne Convention is not to be read as if it were an 
Act of Parliament of the United Kingdom, and it can 
only have the force of law in this country in so far as it is 
directly or indirectly reproduced or incorporated into the 
International Copyright Acts. The Order in Council, 
November 28th, 1887, orders that ‘‘ The Convention 
shall from the commencement of this Order have full 
effect throughout her Majesty’s ae ak and all persons 
are enjoined: to observe the same” ; but, in so far as this 


(hk) International Copyright Act, 1844, ss. 2, 5 ; International 
Copyright Act, 1886, s. 11; Hanfstaengl v. American Tobacco Co., 
[1895] 1 Q. B. 347. 

(¢) International Copyright Act, 1886, s. 3 (1); Berne, 
Art. II. ; Order. November 28th, 1887, s. 5 

(k) For the full text of all these Acts, Conventions and Orders, 
see MacGillivray’s Law of Copyright, Appendix. 
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purports to set up the Convention as the law of the realm, Scr. 52. 


it is clearly ultra vires of the authority given by the fone 
International Copyright Acts. The clause quoted above 
was probably never intended to be of any legal value, 
but was merely introduced for the purpose of incorporating 
the text of the Convention, and making known through- 
out the Empire the rights which we had by treaty 
promised to grant to foreign works. The Acts of 
Parliament and the Orders in Council, in so far as they 
do not exceed the authority of the legislature with respect 
to foreign works, are the only provisions which have the 
force of law; but, at the same time, it is not to be 
forgotten in construing the International Copyright Act, 
1886, that that Act was passed in view of the Convention, 
and with the draft of the Convention in the hands of 
the parliamentary draftsman, and, therefore, the Act of 
Parliament will always be construed as far as possible so 
as to give effect to our treaty obligations (1). 


58. (1) The provisions contained in the Copy- No registra. 


right Act, 1842, and the Fine Arts Copyright nee fy 
Act, 1862, as to the registration and delivery of Gated: 
copies to the British Museum and other libraries Kingdom. 
do not apply to works protected under the Inter- 
national Copyright Acts and no registration or 
delivery of copies within the British Dominions is 
necessary in order to entitle the proprietor of the 
copyright to sue in respect of infringement (7). 

(2) Copyright in engravings and sculpture Name and 
under the International Copyright Acts is con- ae 
ditional upon there being inscribed on every ™" 


sculpture. 
published copy thereof (whether published in the 


(1) Hanfstaengl v. American Tobacco Co., [1895] 1 Q. B. 347. 

(m) International Copyright Act, 1844, s. 3; International 
Copyright Act, 1886, s. 4; Hanfstaengl v. American Tobacco Co., 
$1895) 1°Q) B.347. 


64 


Srcr. 53. 


Notice of 
reservation 
in musical 
works. 


Notice to 
Commis- 
sioners of 
Customs. 


Formalities 
in country of 
origin must 
be observed. 


Law orf CopyricnHtT. 


British Dominions or elsewhere) the name of the 
proprietor and the date of first publication as 
specified in Parts V. and VI. of this Digest (7). 


(3) Performing right in musical works under 
the International Copyright Acts 1s conditional 
upon a notice of reservation of performing right 
being printed on every published copy (whether 
published in the British Dominions or elsewhere) 
as specified in Part III. of this Digest (0). 


(4) No action or proceeding in respect of 
the importation or sale of unlawfully imported 
copies of literary works protected under the 
International Copyright Acts can be maintained 
unless before the importation thereof the pro- 
prietor has given notice to the Commissioners of 
Customs as required by the Revenue Act, 1889, 
and the Customs Consolidation Act, 1876 (/). 


(5) In order to entitle any work to protection 
under the International Copyright Acts it must 
be shown to have complied with any formalities 
such as registration delivery of copies or notice 
of reservation which are conditions precedent to 
the enjoyment of copyright or performing right 
in the country where it was first produced (gq). 


(n) Avanzo v. Mudie (1854), 10 Ex. 203 ; Fishburn v. Hollings- 
head, [1891] 2 Ch. 371. 

(o) Berne, Art. IX. 

(p) Revenue Act, 1889, s. 1 ; Customs Consolidation Act, 1876, 
s. 44; Berne, Art. XII.; Paris, Art. I. (5) ; Black v. Imperial 
Book Co. (1904), 8 Ontario L. R. 9; Copyright Cases, 1901— 
1904, p. 82; Encyclopzedia of Forms, Copyright. 

(q) International Copyright Act, 1886, s. 2(3) ; Berne, Art. II. 
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54. For the purpose of protection within the rea 
British Dominions the following are deemed to Title to sue, 


be the proprietors of the copyright or performing 
right (7) -— 


(a) In the case of works first produced in Author or 
the author’s lifetime the author or any?” 
person claiming from him by assignment 
or operation of law whether his title is 
derived before or after first production ; 


(b) In the case of works first produced after Posthumous 
the death of the author the proprietor of “’"™™ 
the author’s manuscript at the time of 
first production or any person claiming 
from such proprietor by assignment or 
operation of law ; 


(c) In the case of encyclopedias reviews Collective 
magazines periodical works or works pub- ig 
lished in a series of books or parts the 
proprietor publisher or conductor thereof ; 


(d) In the case of anonymous or pseudony- aie 
mous works the publisher whose name 
is indicated on the work (s) ; 


(e) In the case of works first produced in Norway and 
: - Sweden. 
Norway or Sweden by an author who is 
not a subject or citizen of any of the 


(*) International Copyright Act, 1886, s. 11. The title of the 
proprietor may be proved by an extract from a foreign register, 
duly authenticated, as provided by International Copyright Act, 
1886, s.7; Berne, Art. XI. 

(s) Berne, Art. XI. There is no provision in the International 
Acts for the anonymous or pseudonymous author, but probably the 
publisher would have a good title to sue as a person “claiming 
through the author” (International Copyright Act, 1886, s. 11). 


L.C. F 
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countries of the Copyright Union the 
publisher alone is entitled to take pro- 
ceedings in the British Dominions for 
the protection of the copyright or per- 
forming right therein (¢). 


55, If the source be acknowledged the fol- 
lowing may be reprinted from foreign newspapers 
or magazines without infringing the copyright 
under the International Copyright Acts (w) : 


(a) Articles of political discussion ; 


(b) Other articles unless there is a notice 
printed in the newspaper or periodical re- 
serving the copyright or translating right. 


56. The proprietor of the copyright or per- 
forming right in a work protected under the 
International Copyright Acts enjoys the same 
remedies (x) in respect of infringement within 
the British Dominions as he would have enjoyed 
in the United Kingdom if the work had been first 
produced there notwithstanding that he may not 
be entitled to similar remedies for infringement in 
the country where the work was first produced (y). 


(t) International Copyright Act, 1886, s. 2 (2); Orders, 
November 28th, 1887, s. 4; March 7th, 1898 ; Berne, Art Iii 
Paris, Arts. 1., LIT. 

(w) International Copyright Act, 1852, s. 7; Berne, Art. VII. ; 
Paris, I. (4). 

(«) International Copyright Act, 1844, ss. 3—5. See, as to 
unlawful importation, International Copyright Acts, 1844, s. 10m 
1852, 8.9; Revenue Act, 1889, s.1;, and Pitt Pitts v. George, 
[1896] 2 Ch. 866. 

(y) Baschet v. Illustrated Standard, [1900] 1 Ch. 73. 


PART VILE 


COPYRIGHT IN THE BRITISH POSSESSIONS. 


57. (1) In the case of copyright in literary Copyright 
one : : bie : Act, 1842, 
works and performing right in dramatic and in force 
musical works the English Copyright Act, 1842, ee ee 


extends the protection specified in Parts II. and 
III. of this Digest to every British possession (a). 


(2) The legislature of each British possession Power of 
has power to legislate respecting the copyright rapes 
and performing right within the limits of such 
possession of works first produced in that posses- 
sion and to that extent may repeal the provisions 
of the English Copyright Act, 1842 (b): but no 
British possession has power to affect prejudicially 
the rights enjoyed in such possession under the 
Enelish Copyright Act, 1842, by a proprietor of 
copyright or performing right in respect of a 
work first produced in the United Kingdom or 
in some other British possession and such pro- 
prietor can accordingly sue for infringement of 


(a) In some of the smaller British possessions foreign reprints 
may be imported without the consent of the copyright proprietor, 
and subject only to a nominal collection of import duties for his 
benefit. This does not now apply to Canada, Australia, or Cape 
Colony. See Colonial Copyright Act, 1847; MacGillivray’s Law 
of Copyright, pp. 186, 187; and Morang v. Publishers’ Syndicate 
(1900), 32 Ontario Rep. 393. 


(b) International Copyright Act, 1886, s. 8 (4). 


F 2 
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his copyright although he has not complied 
with the conditions of some local Act or 
Ordinance (c). 


58. In the case of copyright in artistic works 
the English Copyright Acts do not extend their 
protection beyond the United Kingdom and 
therefore a proprietor of copyright in an artistic 
work first produced in the United Kingdom or 
in any British possession can only acquire copy- 
right in a British Possession by reason of some 
local Act or Ordinance (@). 


59. In the case of copyright or performing 
right under the International Copyright Acts 
copyright subsists throughout the British 
possessions in the same manner as if each 
British possession were part of the United 
Kingdom (e). 


In the International Copyright Act, 1886, the legisla- 
ture apparently overlooked the fact that whereas a book 
first published in the United Kingdom obtained copyright 
throughout the Empire an artistic work so published was 
not in the same fortunate position, and no attempt was 
made to remedy this defect. The result is that an artistic 
work first published in some foreign country of the Copy- 
right Union obtains protection in every British possession, 
whereas an artistic work first published in the United 
Kingdom can only be protected in a British possession by 
virtue of some local Act. 


(c) Smiles v. Belford (1876), 1 Tupp. App. Rep. 436. 


(d) Graves vy. Gorrie, [1903] A. C. 496; Copyright Cases 
1901—1904, p. 60, ee os ae val 


(e) International Copyright Act, 1886, s. 9. 


Part VIIIl.—Coryricar ix Bririsn POSSESSIONS. 


No attempt is made to deal with Colonial legislation in 
this Digest, but it may be mentioned that Canada extends 
the protection of her local legislation to the works of persons 
domiciled in any part of the British Dominions or in any 
country of the Copyright Union on condition that such 
works are produced or reproduced in Canada and that 
certain provisions as to registration, deposit of copies and 
copyright notice are complied with. In 1900. the 
Canadians passed an Act whereby in the case of any book 
published in some part of the British Dominions other 
than Canada and copyrighted in Canada, and in respect of 
which the owner of the copyright has granted a license for 
a Canadian edition, the licensee may obtain an order pro- 
hibiting the importation of copies printed outside Canada. 
The Commonwealth of Australia passed an Act in 
December, 1905, the provisions of which are extended to 
all works now protected in Australia under Imperial 
legislation provided that such works are registered in 
Australia. 
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PART IX, 
COPYRIGHT IN FOREIGN COUNTRIES. 


GO. The proprietor of the copyright or per- 
forming right in a literary or artistic work first 
produced within the British Dominions acquires 
copyright or performing right in all the countries 
of the Copyright Union (a) and in Austria-Hungary 
provided the work has complied with all the 
formalities and conditions precedent to protec- 
tion required by the law of this country (0). 


61. In other countries copyright can only 
be acquired by complying with the conditions 
required by the law of each particular country (c). 


62. Copyright in the United States of 
America (d) may be acquired if the following 
conditions are complied with: 

(1) In the case of books (not being musical 
or dramatic works) chromo-lithographs ltho- 
eraphs and photographs the work must be 
printed from type set within the limits of the 


(a) See p. 60, supra. 

(6) No remedy can be obtained in the courts of this country in 
respect of an infringement in a foreign country, even although 
perpetrated by a British subject resident in England (Jorocco 
Bound Syndicate v. Harris, [1895] 1 Ch. 534). 

(c) Although Egypt is nota party to any copyright convention the 
mixed tribunals of that country protect all literary or artistic works 
which are protected in their country of origin, and no publication, 
registration, or other formality in Egypt is required. See The 
Author, Vol. XVI., p. 136. 

(d) See the full text of the United States Copyright Acts 
reprinted in MacGillivray’s Law of Copyright, Appendix. The 
term of copyright is twenty-eight years, with a right of renewal 
for fourteen years if the author, his widow or children, be then 
alive (Revised Statutes, U.S.A., ss. 4953, 4954). 
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United States or from plates made therefrom Secr. 62. 
or from negatives or drawings on stone made = 
within the United States or from transfers made 
therefrom (e). 


(2) In the case of any literary or artistic work Registration. 
the proprietor must on or before the day of first 
publication in the United States or elsewhere 
deliver at the office of the Librarian of Congress 
or deposit in the mail within the United States 
addressed to the Librarian of Congress at 
Washington District of Columbia (e) :— 

(a) A printed copy of the title of the book Deposit of 
map chart dramatic or musical composi- ne 
tion engraving cut print photograph or 
chromo or a description of the painting 
drawing statue statuary or model or 
design for a work of the fine arts for 
which he desires a copyright (f) ; 

(b) T'wo copies of such copyright book map Deposit of 
chart dramatic or musical composition ee 
engraving chromo cut print or photo- — 
eraph or in the case of a painting 
drawing statue statuary or model or 
design for a work of the fine arts a 
photograph of same (¢). 

(3) In the case of any literary or artistic work Copyright 
every published copy of the work must bear one cis 
or other of the following notices (/) 

“Copyright 19 , by A.B.”; or 


(e) Revised Statutes, U.S.A., s. 4956. 
Revised Statutes, U.S.A., s. 4957 ; Act of Congress, 
June 18th, 1874; Merriam Co. v. United Dictionary Co. (1906), 
Circuit Court of Appeals, April 10, 1906 (Decision that copies 
printed in England from stereotype made in the United States 
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‘‘ Entered according to Act of Congress 
in the year 19, by A.B. in the office of 
the Librarian of Congress at Washington.”’ 


The notice must be placed as follows :— 


In the case of books on the title page or 
page immediately following ; 


In the case of designs for moulded decora- 
tive articles tiles plaques or articles of 
pottery upon the back or bottom of such 
articles or on such other place upon them 
as is usual for the placing of manufacturers’ 
merchants’ and trade marks thereon ; 


In the case of other works including 
musical compositions photographs pictures 
and engravings upon some visible portion 
thereof, or of the substance upon which the 
same shall be mounted. 


63. Where a book (not being a musical or 


importation. dramatic work) has been copyrighted in the 


United States all copies of the book except 
such as have been printed from type set in the 
United States are absolutely prohibited from 
being imported into the United States whether 
with or without the consent of the proprietor of 
the copyright (g). 
need not have the copyright notice); American Press v. Daily 
Story Publishing Co. (1902), 120 Fed. Rep. 776 ; Copyright Cases, 
1901—1904, p. 28 (Accidental omission by licensee). 
(g) Revised Statutes, U.S.A., s. 4956. There are a few 


exceptions, such as copies for private use. See MacGillivray’s 
Law of Copyright, p. 294. 


EASE Bs IND axe 


COR YRTGVE ACT, 1842: 
(5 & 6 Vict. c. 45.) 


AN AUT to amend the Law of Copyright [ist July 1842.] 


WHEREAS it is expedient to amend the law relating to copyright, and 

to afford greater encouragement to the production of literary works of 

lasting benefit to the world: Be it enacted by the Queen’s most Excellent 

Majesty, by and with the advice and consent of the Lords Spiritual and 

Temporal, and Commons, in this present Parliament assembled, and by 

the authority of the sume, that from the passing of this Act an Act Repeal ot 
passed in the eighth year of the reign of her Majesty Queen Anne, IE SOI 
intituled An Act for the Encouragement of Learning, by vesting the 8 Anne, c. 19. 
Copies of Printed Books in the Authors or Purchasers of such Copies 

during the Times therein mentioned ; and also an Act passed in the forty- 

first year of the reign of his Majesty King George the Third, intituled 

Aun Act for the further Encouragement of Learning in the United Kingdom = Geo. 3, 

of Great Britain and Ireland, by securing the Copies and Copyright of lc 
printed Books to the Authors of such Books, or their Assigns, for the 
Time therein mentioned; and also an Act passed in the fifty-fourth 
year of the reign of his Majesty King George the Third, intituled An ee Geo. 3, 
Act to amend the several Acts for the Encouragement of Learning, by © EA 
securing the Copies and Copyright of printed Books to the Authors of 

such Books, or their Assigns, be and the sume are her eby repealed, except 

so far as the continuance of either of them may be necessary for carrying 

on or giving effect to any proceedings at law or in equity pending at the 

time of passing this Act, or for enfor cing any cause of action or suit, or 


any right or contract, then subsistang. 


9. And be it enacted, that in the construction of this Act the word Interpreta- 
«book ” shall be construed to mean and include every volume, part tion of Ack. 


or division of a volume, pamphlet, sheet of letter press, sheet of 
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music, map, chart, or plan separately published ; that the words 
“dramatic piece” shall be construed to mean and include every 
tragedy, comedy, play, opera, farce, or other scenic, musical, or 
dramatic entertainment ; that the word “ copyright” shall be con- 
strued to mean the sole and exclusive liberty of printing or otherwise 
multiplying copies of any subject to which the said word is herein 
applied ; that the words “personal representative” shall be con- 
strued to mean and include every executor, administrator, and next 
of kin entitled to administration ; that the word “assigns” shall 
be construed to mean and include every person in whom the interest 
of an author in copyright shall be vested, whether derived from 
such author before or after the publication of any book, and whether 
acquired by sale, gift, bequest, or by operation of law, or otherwise ; 
that the words “ British dominions” shal]l be construed to mean and 
include all parts of the United Kingdom of Great Britain and Ire- 
land, the islands of Jersey and Guernsey, all parts of the East and 
West Indies, and all the colonies, settlements, and possessions of the 
Crown which now are or hereafter may be acquired ; and that when- 
ever in this Act, in describing any person, matter, or thing, the 
word importing the singular number or the masculine gender only 
is used, the same shall be understood to include and to be applied to 
several persons as well as one person, and females as well as 
males, and several matters or things as well as one matter or thing, 
respectively, unless there shall be something in the subject or con- 
text repugnant to such construction. 


3. And be it enacted, that the copyright in every book which 
shall after the passing of this Act be published in the lifetime of its 
author shall endure for the natural lite of such author, and for 
the further term of seven years, commencing at the time of his 
death, and shall be the property of such author and his assigns : 
Provided always, that if the said term of seven years shall expire 
before the end of forty-two years from the first publication of such 
book, the copyright shall in that case endure for such period of 
forty-two years ; and that the copyright in every book which shall 
be published after the death of its author shall endure for the term 
of forty-two years from the first publication thereof, and shall be 
the property of the proprietor of the author’s manuscript from which 
such book shall be first published, and bis assigns. 


4. [Deals with books first published before 1842. ] 
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5, And whereas it is expedient to provide against the suppression of APPENDIX. 
books] of importance to the public ; be it enacted, that it shall be lawful ae 
for the Judicial Committee of Her Majesty’s Privy Council, on aseahta, of 
complaint made to them that the proprietor of the copyright in any the Privy 
book after the death of its author has refused to republish or to pagent 2 


allow the republication of the same, and that by reason of such republication 


refusal such book may be withheld from the public, to grant a ae 


licence to such complainant to publish such book, in such manner proprietor 
r oor i enh ee = SSAE . refuses to 
and subject to such conditions as they may think fit ; and that 1t pepublish 


_ shall be lawful for such complainant to publish such book according after death of 
to such licence. the author. 


6. And be it enacted, that a printed copy of the whole of every Copies of 

. book which shall be published after the passing of this Act, together hooks pub- 
with all maps, prints, or other engravings belonging thereto, finished coe 
and coloured in the same manner as the best copies of the same shall of this Act, 
be published, and also of any second or subsequent edition which aire 
shall be so published with any additions or alterations, whether the editions, to 
same shall be in letter press, or in the maps, prints, or other Maret 
engravings belonging thereto, and whether the first edition of such tain times at 
book shall have been published before or after the passing of this Waa 
Act, and also of any second or subsequent edition of every book of 

which the first or some preceding edition shall not haye been 

delivered for the use of the British Museum, bound, sewed, or 

stitched together, and upon the best paper on which the same shall 

be printed, shall within one éalendar month after the day on which 

any such book shall first be sold, published, or offered for sale 

within the bills of mortality, or within three calendar months, if the 

same shall first be sold, published, or offered for sale in any other 

part of the United Kingdom, or within twelve calendar months 

after the same shall first be sold, published, or offered for sale in 

_ any other part of the British Dominions, be delivered on behalf of 

the publisher thereof, at the British Museum. 

7, And be it enacted, that every copy of any book which under Mode of 
the provisions of this Act ought to be delivered as aforesaid shall be See 
delivered at the British Musenm between the hours of ten in the Museum. 
forenoon and four in the afternoon on any day except Sunday, Ash 
Wednesday, Good Friday, and Christmas Day, to one of the officers 
of the said museum, or to some person authorised by the trustees 
of the said museum to receive the same; and such officer or other 
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APPENDIX. person receiving such copy is hereby required to give a receipt in 
Series writing for the same; and such delivery shall to all intents and 
purposes be deemed to be good and sufficient delivery under the 

provisions of this Act. 


A copy of 8. And be it enacted, that a copy of the whole of every book, and 
gis a of any second or subsequent eilition of every book containing addi- 
within a tions and alterations, together with all maps and prints belonging 
poe ee thereto, which after the passing of this Act shall be published, shall, 
the officer of On demand thereof in writing, left at the place of abode of the 
i poner publisher thereof at any time within twelve months next after the 
Ee illew ing publication thereof, under the hand of the officer of the Company of 
libraries: the Stationers who shall from time to time be appointed by the said 
nea company for the purposes of this Act, or under the hand of any 
Public other person thereto authorised by the persons or bodies politic and 
eae corporate, proprietors and managers of the libraries following, (vide- 
the Faculty _ licet), the Bodleian library at Oxford, the public library at Cambridge, 
a ele CAS the library of the Faculty of Advocates at Edinburgh, the library of 
burgh, and the College of the Holy and Undivided Trinity of Queen Elizabeth 
Danity Col. Bear Dublin, be delivered, upon the paper of which the largest 
lege, Dublin, number of copies of such book or edition shall be printed for sale, 
in the like condition as the copies prepared for sale by the publisher 
thereof respectively, within one month after demand made thereof 
in writing as aforesaid, to the said officer of the said Company of 
Stationers for the time being, which copies the said officer shall and 
he is hereby required to receive at the hall of the said company, for 
the use of the library for which such demand shall be made within 
such twelve months as aforesaid ; and the said officer is hereby 
required to give a receipt in writing for the same, and within one 
month after any such book shall be so delivered to him as aforesaid 
to deliver the same for the use of such library. 


Publishers 9. Provided also, and be it enacted, that if any publisher shall be 


may deliver desirous of delivering the copy of such book as shall be demanded 
the copies to 


the libraries, on behalf of any of the said libraries at such library, it shall be 
pet of lawful for him to deliver the same at such library, free of expence, 
ae to such librarian or other person authorised to receive the same 
Company. (who is hereby required in such case to receive and givea receipt 
in writing for the same); and such delivery shall to all intents and 
purposes of this Act be held as equivalent to a delivery to the said 


officer of the Stationers Company. 


peere 
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10. And be it enacted, that if any publisher of any such book, or AppeNnpix. 
of any second or subsequent edition of any such book, shall neglect Piicikee 
to deliver the same pursuant to this Act, he shall for every such ‘Aefoult a 
default forfeit, besides the value of such copy of such book or delivering 
edition which he ought to have delivered, a sum not exceeding five eiees sie the 
pounds, to be recovered by the librarian or other officer (properly libraries. 
authorised) of the library for the use whereof such copy should 
have been delivered, in a summary way, on conviction before two 
justices of the peace for the county or place where the publisher 
making default shall reside, or by action of debt or other proceeding 
of the like nature, at the suit of such librarian or other officer, in 
any court of record in the United Kingdom ; in which action, if the 
plaintiff shall obtain a verdict, he shall recover his costs reasonably 
incurred, to be taxed as between attorney and client. 

lL. And be it enacted, that a book of registry, wherein may be Book of 
registered, as herein-after enacted, the proprietorship in the copy- pica io 
right of books, and assignments thereof, and in dramatic and musical Stationers 
pieces, whether in manuscript or otherwise, and licences affecting Hall. 
such copyright, shall be kept at the hall of the Stationers Company, 
by the officer appointed by the said company for the purposes of 
this Act, and shall at all convenient times be open to the inspection 
of any person, on payment of one shilling for every entry which 
shall be searched for or inspected in the said book ; and that such 
officer shall, whenever thereunto reasonably required, give a copy 
ot any entry in such book, certified under his hand, and impressed 
with the stamp of the said company, to be provided. by them for 
that purpose, and which they are hereby required to provide, to any 
person requiring the same, on payment to him of the sam of five 
shillings ; and such copies s0 certified and impressed shall be 
received in evidence in all courts, and in all summary proceedings, 
and shall be prima facie proof of the proprietorship or assignment 
of copyright or licence as therein expressed, but subject to be 
rebutted by other evidence, and in the case of dramatic or musical 
pieces shall be prima facie proof of the right of representation or 
performance, subject to be rebutted as aforesaid. 

12. And be it enacted, that if any person shall wilfully make or Making a 
cause to be made any false entry in the registry book of the ange 
Stationers Company, or shall wilfully produce or cause to be of registry’ 


: "2 ; { oe a misde- 
endered in evidence any paper falsely purporting to be a copy of anor. 
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any entry in the said book, he shall be guilty of an indictable 
misdemeanor, and shall be punished accordingly. 


18. And be it enacted, that after the passing of this Act it shall 
be lawful for the proprietor of copyright in any book heretofore 
published, or in any book hereafter to be published, to make entry 
in the registry book of the Stationers Company of the title of such 
book, the time of the first publication thereof, the name and place of 
abode of the publisher thereof, and the name and place of abode of 
the proprietor of the copyright of the said book, or of any portion of 
such copyright, in the form in that behalf given in the schedule to 
this Act annexed, upon payment of the sum of five shillings to the 
officer of the said company; and that it shall be lawful for every 
such registered proprietor to assign his interest, or any portion of 
his interest therein, by making entry in the said book of registry of 
such assignment, and of the name and place of abode of the assignee 
thereof, in the form given in that behalf in the said schedule, on 
payment of the like sum; and such assignment so entered shall be 
effectual in law to all intents and purposes whatsoever, without 
being subject to any stamp or duty, and shall be of the same force 
aud effect as if such assignment had been made by deed. 


14. And be it enacted, that if any person shall deem himself 
aggrieved by any entry made under colour of this Act in the said 
book of registry, it shall be lawful for such person to apply by 
motion to the Court of Queen’s Bench, Court of Common Pleas, or 
Court of Huchequer, in term time, or to apply by summons to any judge 
of either of such courts in vacation, for an order that such entry may 
be expunged or varied; and that upon any such application by 
motion or summons to either of the said courts, or toa judge as aforesaid, 


* such court or judge shall make such order for expunging, varying, 


or confirming such entry, either with or without costs, as to such 
court or judge shall seem just ; and the officer appointed by the 
Stationers Company for the purposes of this Act shall, on the 
production to him of any such order for expunging or varying any 


such entry, expunge or vary the same according to the requisitions 
of such order. 


15. And be tt enacted, that if any person shall, in any part of 
the British dominions, after the passing of this Act, print or cause 
to be printed, either for sale or exportation, any book in which 


there shall be subsisting copyright, without the consent in writing 
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of the proprietor thereof, or shall import for sale or hire any such ApprnpDix. 
book so having been unlawfully printed from parts beyond the aes 
sea, or, knowing such book to have been so unlawfully printed or 
imported, shall sell, publish, or expose to sale or hire, or cause to 

be sold, published, or exposed to sale or hire, or shall have in his 
possession, for sale or hire, any such book so unlawfully printed or 
imported, without such consent as aforesaid, such offender shall be 

liable to a special action on the case at the suit of the proprietor 

of such copyright, to be brought in any court of record in that part 

of the British dominions in which the offence shall be committed : 
Provided always, that in Scotland such offender shall be liable to an 

action in the court of session in Scotland, which shall and may 

be brought and prosecuted in the same manner in which any other 

action of damages to the like amount may be brought and prosecuted 

there. 

16. And be it enacted, that after the passing of thas Act, in any In actions for 
piracy the 
Ai defendant to 
printing any such book for sale, hire, or exportation, or for importing, give notice 
of the objec- 


? : j tions to the 
imported, sold, published, or exposed to sale or hire, any such book, plaintifi’s 


the defendant, on pleading thereto, shall give to the plaintiff a notice nileon wis 
in writing of any objections on which he means to rely on the trial rely. 
of such action ; and if the nature of his defence be, that the plaintiff 

in such action was not the author or first publisher of the book in 

which he shall by such action claim copyright, or is not the pro- 

prietor of the copyright therein, or that some other person than the 
plaintiff was the author or first publisher of such book, or is the 
proprietor of the copyright therein, then the defendant shall specity 

in such notice the name of the person who he alleges to have been 

the author or first publisher of such book, or the proprietor of the 
copyright therein, together with the title of such book, and the time 

when and the place where such book was first published, otherwise 

the defendant in such action shall not at the trial or hearing of such 

action be allowed to give any evidence that the plaintiff in such 

action was not the author or first publisher of the book in which he 

claims such copyright as aforesaid, or that he was not the proprietor 

of the copyright therein ; and at such trial or hearing no other 
objection shall be allowed to be made on behalf of such defendant 

than the objections stated in such notice, or that any other person 

was the author or first publisher of such book, or the proprietor of 


action brought within the British dominions against any person for 


selling, publishing, or exposing to sale or hire, or causing to be 
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As to the 
copyright in 
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the copyright therein, than the person specified in such notice, or 
give in evidence in support of his defence any other book than one 
substantially corresponding in title, time, and place of publication, 
with the title, time, and place specified in such notice. 


17. And be it enacted, that after the passing of this Act it 
shall not be lawful for any person, not being the proprietor of the 
copyright, or some person authorised by him, to import into any 
part of the United Kingdom, or into any other part of the British 
dominions, for sale or hire, any printed book first composed or 
written or printed and published in any part of the said United 
Kingdom, wherein there shall be copyright, and re-printed in any 
country or place whatsoever out of the British dominions 3 and if 
any person, not being such proprietor or person authorised as afore- 
said, shall import or bring, or cause to be imported or brought, for 
sale or hire, any such printed book, into any part of the British 
dominions, contrary to the true intent and meaning of this Act, or 
shall knowingly sell, publish, or expose to sale or let to hire, or have 
in his possession for sale or hire, any such book, then every such 
book shall be forfeited, and shall be seized hy any officer of customs 
or excise, and the same shall be destroyed by such officer ; and every 
person so offending, being duly convicted thereof before two justices 
of the peace for the county or place in which such book shall be 
found, shall also for every such offence forfeit the sum of ten pounds, 
and double the value of every copy of such book which he shall so 
import or cause to be imported into any part of the British dominions, 
or shall knowingly sell, publish, or expose to sale or let to hire, or 
shall cause to be sold, published, or exposed to sale or let to hire, or 
shall have in his possession for sale or hire, contrary to the true 
intent and meaning of this Act, five pounds to the use of such officer 
of customs or excise, and the remainder of the penalty to the use of 
the proprietor of the copyright in such book, 


18. And be zt enacted, that when any publisher or other person 
shall, before or at the time of the passing of this Act, have 
projected, conducted, and carried on, or shall hereafter project, con- 
duct, and carry on, or be the proprietor of any encyclopedia, review, 
magazine, periodical work, or work published in a series of books or 
parts, or any book whatsoever, and shall have employed or shall 
employ any persons to compose the same, or any volumes, parts, 
essays, articles, or portions thereof, for publication in or as part of 
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the same, and such work, volumes, parts, essays, articles, or portions APPENDIX. 
shall have been or shall hereafter be composed under such employ- =a 
ment, on the terms that the copyright therein shall belong to such 
proprietor, projector, publisher, or conductor, and paid for by such 
proprietor, projector, publisher, or conductor, the copyright in every 

such encyclopedia, review, magazine, periodical work, and work 
published in a series of books or parts, and in every volume, part, 

essay, article, and portion so composed and paid for, shall be the 

property of such proprietor, projector, publisher, or other conductor, 

who shall enjoy the same rights as if he were the actual author 

thereof, and shall have such term of copyright therein as is given 

to the authors of books by this Act ; except only that in the case of 

essays, articles, or portions forming part of and first published in 

reviews, magazines, or other periodical works of a like nature, after 

the term of twenty-eight years from the first publication thereof 
respectively the right of publishing the same in a separate form 

shall revert to the author for the remainder of the term given by 

this Act: Provided always, that during the term of twenty-eight 

years the said proprietor, projector, publisher, or conductor shall 

not publish any such essay, article or portion separately or singly 

without the consent previously obtained of the author thereof, 

or his assigns: Provided also, that nothing herein contained shall Proviso for 
alter or affect the right of any person who shall have been or authors who 


: k _ have reserved 
who shall be so employed as aforesaid to publish any such his the right of 
publishing 

" ; ; ; their articles 
implied, may have reserved or may hereafter reserve to himself such jn a separate 
¢ form. 


composition in a separate form, who by any contract, express or 


right ; but every author reserving, retaining, or having such righ 
shall be entitled to the copyright in such composition when pub- 
lished in a separate form, according to this Act, without prejudice to 
the right of such proprietor, projector, publisher or conductor as 


aforesaid. : 
Proprietors 


19. And be tt enacted, that the proprietor of the copyright in z ancy eep as 
. . . as er1odal- 
any encyclopeedia, review, magazine, periodical work, or other work pala Le d 


published in a series of books or parts, shall be entitled to all the wou pub- 
i 5 ished In a 
benefits of the registration at Stationers Hall under this Act, on series, may 


entering in the said book of registry the title of such encyclopedia, enter at once 
: ee. : : het Naas at Stationers 
review, periodical work, or other work published in a series of bOOKS yraq), and 


or parts, the time of the first publication of the first volume, number, nee Ane 
rs e bene O 
or part thereof, or of the first number or volume first published 4), rogistra: 


after the passing of this Act in any such work which shall have been hones the 
whole. 
LC, G 
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AppEnpix. published heretofore, and the name and place of abode of the pro- 
aes prietor thereof, and of the publisher thereof, when such publisher 
shall not also be the proprietor thereof. 


The pro- 20. And whereas an Act was passed in the third year of the reign of 
i 4, 1s late Majesty, to amend the law relating to dramatic literary property, 
ill. 4, 


c. 15, ex- and it is expedient to extend the term of the sole liberty of representing 
tended to dramatic pieces given by that Act to the full time by this Act provided 
musical com- : F we Ps 

positions, and for the continuance of copyright: And whereas it 1s expedient to extend 
the ae to musical compositions the benefits of that Act, and also of this Act; be 
ovidedl te it therefore enacted, that the provisions of the said Act of his late 
this Act, Majesty, and of this Act, shall apply to musical compositions ; and 
ane of that the sole liberty of representing or performing, or causing or 
representing permitting to be represented or performed, any dramatic piece or 
sage musical composition, shall endure and be the property of the author 
musical com- thereof, and his assigns, for the term in this Act provided for the 
ea L: duration of copyright in books; and the provisions hereinbefore 
enacted in respect of the property of such copyright, and of regis- 
tering the same, shall apply to the liberty of representing or per- 
forming any dramatic piece or musical composition, as if the same 
were herein expressly re-enacted and applied thereto, save and 
except that the first public representation or performance of any 
dramatic piece or musical composition ‘shall be deemed equivalent, 
in the construction of this Act, to the first publication of any book : 
Provided always, that in case of any dramatic piece or musical com- 
position in manuscript, it shall be sufficient for the person having 
the sole liberty of representing or performing or causing to be repre- 
sented or performed the same, to register only the title thereof, the 
name and place of abode of the author or composer thereof, the name 
and place of abode of the proprietor thereof, and the time and place 


of its first representation or performance. 


Proprietors 21. And be it enacted, that the person who shall at any time have 
of right of . : : oe 
dvamntis the sole liberty of representing such dramatic piece or musical 


Wades composition shall have and enjoy the remedies given and provided 
have all the i the said Act of the third and fourth years of the reign of his late 


prnedle Majesty King William the Fourth, passed to amend the laws 
Sia Will. 4, relating to dramatic literary property, during the whole of 
oc. 15, his interest therein, as fully as if the same were re-enacted in 


this Act. 


a 
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22. And be it enacted, that no assignment of the copyright of any AppENnDIx. 
book consisting of or containing a dramatic piece or musical com- , 
position shall be holden to convey to the assignee the right of ype: 
representing or performing such dramatic piece or musical composi- of a dramatic 
tion, unless an entry in the said registry book shall be made of such sonesege 
assignment, wherein shall be expressed the intention of the parties right of 


that such right should pass by such assignment. Or 


23. And be it enacted, that all copies of any book wherein there Books pirated 
shall be copyright, and of which entry shall have been made in the nie bevene 
said registry book, and which shall have been unlawfully printed or of the vie 2 
imported without the consent of the registered proprietor of such prictor of the 
copyright in writing under his hand first obtained, shall be deemed pot es ©. 
to be the property of the proprietor of such copyright, and who shall recovered by 
be registered as such; and such registered proprietor shall, after saa 
demand thereof in writing, be entitled to sue for and recover 
the same, or damages for the detention thereof, in an action 
of detinue, from any party who shall detain the same, or to sue 
for and recover damages for the conversion thereof in an action 


of trover. 


24, And be it enacted, that no proprietor of copyright in any No proprietor 
book which shall be first published after the passing of this Act e copyright 
. . som Mencin 
shall maintain any action or suit, at law or in equity, or any summary after this . 
proceeding, in respect of any infringement of such copyright, unless a shall 
. . . . sue or pro- 
he shall, before commencing such action, suit, or proceeding, have ceed vi any 
caused an entry to be made, in the book of registry of the Stationers infringement 
. - DETC 
Company, of such book, pursuant to this Act: Provided always that epee g entry 
the omission to make such entry shall not affect the copyright in in the book 
any book, but only the right to sue or proceed in respect of the of regisinas 
infringement thereof as aforesaid: Provided also, that nothing herein oe for 
contained shall prejudice the remedies which the proprietor of the cele 
sole liberty of representing any dramatic piece shall have by virtue 
of the Act passed in the third year of the reign of his late Majesty 
King William the Fourth, to amend the Jaws relating to dramatic 
literary property, or of this Act, although ne entry shall be made in 
the book of registry aforesaid. 


95. And be it enacted, that all copyright shall be deemed personal Copyright 


ae - shall t 
property, and shall be transmissible by bequest, or in case of oe ae 


intestacy, shall be subject to the same law of distribution as other property. 
G2 
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APPENDIX. personal property, and in Scotland shall be deemed to be personal 
es and moveable estate, 


Generalissue, 26. (a) And be it enacted, that if any action or suit shall be commenced 
or brought against any person or persons whomsoever for doing or 
causing to be done anything in pursuance of this Act, the defendant 
or defendants in such action may plead the general issue, and give 
the special matter in evidence; and if upon such action a verdict 
shall be given for the defendant, or the plaintiff shall become non- 
suited, or discontinue his action, then the defendant shall have and 
recover his full costs, for which he shall have the same remedy as @ 
Limitation of defendant in any case by law hath ; and that all actions, suits, bills, 
actions ; indictments, or informations for any offence that shall be committed 
against this Act, shall be brought, sued, and commenced within 
twelve calendar months next after such offence committed, or else 
not to extend the same shall be void and of none effect ; provided that such limita- 
ae tion of time shall not extend or be construed to extend to any 
respect of the actions, suits, or other proceedings, which under the authority 
ety - of this Act shall or may be brought, sued, or commenced for or 

in respect of any copies of books to be delivered for the use of the 


British Museum, or of any one of the four libraries herein-before 


mentioned. 
Saving the 27. Provided always, and be tt enacted, that nothing in this Act. 
pele ws contained shall affect or alter the rights of the two universities of 
andthe | Oxford and Cambridge, the colleges or houses of learning within the 


koe ,. Same, the four universities in Scotland, the college of the Holy and 


minster, and Undivided Trinity of Queen Elizabeth near Dublin, and the several 

Winchester. colleges of Eton, Westminster, and Winchester, in any copyrights 
heretofore and now vested or hereafter to be vested in such univer- 
sities and colleges respectively, anything to the contrary herein 
contained notwithstanding, 


Saving all 28. Provided also, and be it enacted, that nothing in this Act 

pxpisting tained shall affect, alter, or v ; right subsisti 

rights, con- COB mine shail allect, alter, or vary any right subsisting at the time 

tracts, and of passing of this Act, except as herein expressly enacted ; and all 

engagements. contracts, agreements, and obligations made and entered into before 
the passing of this Act, and all remedies relating thereto, shall 
remain in full force, anything herein contained to the contrary 
notwithstanding. 


(a) See Public Authorities Protection Act, 1893; Muddock v. Black- 
wood, [1898] 1 Ch. 58. 
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29. And be it enacted, that this Act shall extend to the United Apprpnprx. 
Kingdom of Great Britain and Ireland, and to every part of the 


British ail Extent of 
itish dominions fhe Ace 
[S. 30 rep. 37 & 38 Vict. c. 96 (S.L.R.).] 
SCHEDULE to which the preceding Act refers. 
No. 1, 

Form of MINUTE of CONSENT to be entered at Stationers Hall. 

We, the undersigned, A.B. of the author of a certain book, 
intituled Y.Z. [or the personal representative of the author, as the case 
may be},and C.D. of do hereby certify, that we have consented and 
agreed to accept the benefits of the Act passed in the fifth year of the 
reign of her Majesty Queen Victoria, cap. , for the extension of 


the term of copyright therein provided by the said Act, and hereby declare 
that such extended term of copyright therein is the property of the said 
A.B. or C.D. 
Dated this day of 18 
(Signed) A.B, 
Witness . C.D. 
To the Registering Officer appointed by the Stationers Company. 


No. 2. 
Form of REQUIRING ENTRY of PROPRIETORSHIP. 


I A.B. of do hereby certify, that I am the proprietor of the copy- 
right of a book, intituled Y.Z., and I hereby require you to make entry in 
the Register Book of the Stationers Company of my proprietorship of 
such copyright, according to the particulars underwritten, 


5 £ Publisher, | Name and Place 
; Name - ae ashes of Abode of Date of First 
Title of Book. ae te | the Proprietor of | Publication. 


of Publication. the Copyright. 


VG A.B. 


: day of 18 
paved this ane (GGigned) A.B. 


Witness, C.D. 
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APPENDIX. INO. 3: 
hetate ORIGINAL ENTRY of PROPRIETORSHIP of COPYRIGHT of a BOOK. 
: . ae 
i - Name and 
; | Name of the 
maimect | Title of | Pobliaber, Ate pron | Wit 
Entry. wie oar bia a prietor of the | Publication. 
ublication. Copyright. 
Zs IaH C.D. 
No. 4. 


Form of CONCURRENCE of the PARTY assigning in any BOOK 
previously registered. 


I A.B. of being the assigner of the copyright of the book here- 
under described, do hereby require you to make entry of the assignment of 
the copyright therein. 


Title of Book. | Assigner of the Copyright. | Assignee of Copyright. 


Y.Z. A.B. C.D. 
Dated this day of 18 


(Signed) A.B, 


No. 5. 


Form of Entry of ASSIGNMENT of COPYRIGHT in any Book 
previously registered. 


Date of 


ee Title of Book. Assigner of Assignee of 


the Copyright.| Copyright. 


[Set out the title of the | 
book, and refer to | 
the page of the regis. | 
try book inwhich the A.B, C.D. 
original entry of the | 
copyright thereof ts | 
made. | 
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FINE ARTS COPYRIGHT ACT, 1862. 
(25 & 26 Vict. o. 68.) 


AN AOT for amending the Law relating to Copyright in Works of the 
Fine Arts, and for repressing the Commission of Fraud in the 
Production and Sale of such Works. [29th July 1862. ] 


WHEREAS by law, as now established, the authors of paintings, 
drawings, and photographs have no copyright in such their works ; 
[and it is expedient that the law should in that respect be amended: Be 
it therefore enacted by the Queen’s most Excellent Majesty, by and with 
the advice and consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, and by the authority of 
the same, as follows :] 


1. The author, being a British subject or resident within the 
dominions of the Crown, of every original painting, drawing, and 
photograph which shall be or shall have been made either in the 
British dominions or elsewhere, and which shall not have been sold 
or disposed of before the commencement of this Act, and his assigns, 
shall have the sole and exclusive right of copying, engraving, repro- 
ducing, and multiplying such painting or drawing, and the design 
thereof, or such photograph, and the negative thereof, by any means 
and of any size, for the term of the natural life of such author, and 
seven years after his death ; provided, that when any painting or 
drawing, or the negative of any photograph, shall for the first time 
after the passing of this Act be sold or disposed of, or shall be made 
or executed for or on behalf of any other person for a good ora 
valuable consideration, the person so selling or disposing of or 
making or executing the same shall not retain the copyright thereof, 
unless it be expressly reserved to him by agreement in writing, 
signed, at or before the time of such sale or disposition, by the 
vendee or assignee of such painting or drawing, or of such negative 
of a photograph, or by the person for or on whose behalf the same 
shall be so made or executed, but the copyright shall belong to the 
vendee or assignee of such painting or drawing, or of such negative 
of a photograph, or to the person for or on whose behalf the same 
shall have been made or executed ; nor shall the vendee or assignee 
thereof be entitled to any such copyright, unless, at or before the 
time of such sale‘or disposition, an agreement in writing, signed by 
the person so selling or disposing of the same, or by his agent duly 
authorised, shall have been made to that effect. 


87 


APPENDIX. 


Copyright in 
works here- 
after made 

or sold to 
vest in the 
author for his 
life and for 
seven years 
after his 
death. 
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Copyright 
not to 
prevent the 
representa- 
tion of the 
same subjects 
in other 

_ works. 


Assignments, 
licences, etc., 
to be in 
writing. 


Register of 
proprietors 
of copyright 
in paintings, 
drawings, 
and photo- 
graphs to be 
kept at 
Stationers 
Hall as in 

5 & 6 Vict. 
c. 45. 


Certain 
enactments 
of 5 & 6 Vict. 
c. 45, to 
apply to the 
books to be 
kept under 
this Act. 
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2. Nothing herein contained shall prejudice the right of any 
person to copy or use any work in which there shall be no 
copyright, or to represent any scene or object, notwithstanding that 
there may be copyright in some representation of such scene or object. 


3. All copyright under this Act shall be deemed personal or 
moveable estate, and shall be assignable at law ; and every assignment 
thereof, and every license to use or copy by any means or process 
the design or work which shall be the subject of such copyright, 
shall be made by some note or memorandum in writing, to be signed 
by the proprietor of the copyright, or by his agent appointed for that 
purpose in writing. 


4. There shall be kept at the hall of the Stationers Company, by 
the officer appointed by the said Company for the purposes of the 
Act passed in the sixth year of her present Majesty, intituled “An 
Act to amend the Law of Copyright,” a book or books, entitled “The 
Register of Proprietors of Copyright in Paintings, Drawings, and 
Photographs,” wherein shall be entered a memorandum of every copy- 
right to which any person shall be entitled under this Act, and also of 
every subsequent assignment of any such copyright ; and such memo- 
randum shall contain a statement of the date of such agreement or 
assignment, and of the names of the parties thereto, and of the name 
and place of abode of the person in whom such copyright shall be 
vested by virtue thereof, and of the name and place of abode of the 
author of the work in which there shall be such copyright, together 
with a short description of the nature and subject of such work, and 
in addition thereto, if the person registering shall so desire, a sketch, 
outline, or photograph of the said work; and no proprietor of any 
such copyright shall be entitled to the benefit of this Act until such 
registration ; and no action shall be sustainable nor any penalty be 
recoverable in respect of anything done before registration. 


5. The several enactments in the said Act of the sixth year of her 
present Majesty contained, with relation to keeping the register 
book thereby required, and the inspection thereof, the searches 
therein, and the delivery of certified and stamped copies thereof, the 
reception of such copies in evidence, the making of false entries in 
the said book, and the production in evidence of papers falsely 
purporting to be copies of entries in the said book, the application 
to the courts and judges by persons aggrieved by entries in the said 
book, and the expunging and varying such entries, shall apply to 
the book or books to be kept by virtue of this Act, and to the 
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entries and assignments of copyright and proprietorship therein APPENDIX. 
under this Act, in such and the same manner as if such enactments ae 
were here expressly enacted in relation thereto; save and except that 

the forms of entry prescribed by the said Act of the sixth year of 

her present Majesty may be varied to meet the circumstances of the 

case, and that the sum to be demanded by the officer of the said 

company of stationers for making any entry required by this Act 

shall be one shilling only. 

6. If the author of any painting, drawing, or photograph in which Penalties on 
there shall be subsisting copyright, after having sold or disposed of pees, 
such copyright, or if any other person, not being the proprietor for 
the time being of copyright in any painting, drawing, or photo- 
graph, shall, without the consent of such proprietor, repeat, copy, 
colourably imitate, or otherwise multiply for sale, hire, exhibition, 
or distribution, or cause or procure to be repeated, copied, colourably 
imitated, or otherwise multiplied for sale, hire, exhibition, or 
distribution, any such work or the design thereof, or, knowing that 
any such repetition, copy, or other imitation has been unlawfully 
made, shall import into any part of the United Kingdom, or sell, 
publish, let to hire, exhibit, or distribute, or offer for sale, hire, 
exhibition, or distribution, or cause or procure to be imported, sold, 
published, let to hire, distributed, or offered for sale, hire, exhibi- 
tion, or distribution, any repetition, copy, or imitation of the said 
work, or of the design thereof, made without such consent as 
aforesaid, such person for every such offence shall forfeit to the 
proprietor of the copyright for the time being a sum not exceeding 
ten pounds ; and all such repetitions, copies, and imitations made 
without such consent as aforesaid, and all negatives of photographs 
made for the purpose of obtaining such copies, shall be forfeited to 
the proprietor of the copyright. 

7. No person shall do or cause to be done any or either of the Penalties on 
following acts ; that is to say, eee 
First, no person shall fraudulently sign or otherwise aflix, or and sales. 

fraudulently cause to be signed or otherwise affixed, to or upon 
any painting, drawing, or photograph, or the negative thereof, 
any name, initials, or monogram : 

Secondly, no person shall fraudulently sell, publish, exhibit, or 
dispose of, or offer for sale, exhibition, or distribution, any 
painting, drawing, or photograph, or negative of a photograph, 
having thereon the name, initials, or monogram of a person who 
did not execute or make such work : 
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Thirdly, no person shall fraudulently: utter, dispose of, or put off, 
or cause to be uttered or disposed of, any copy or colourable 
imitation of any painting, drawing, or photograph, or negative 
of a photograph, whether there shall be subsisting copyright 
therein or not, as having been made or executed by the author 
or maker of the original work from which such copy or 
imitation shall have been taken : 


Fourthly, where the author or maker of any painting, drawing, or 
photograph, or negative of a photograph, made either before or 
after the passing of this Act, shall have sold or otherwise 
parted with the possession of such work, if any alteration shall 
afterwards be made therein by any other person, by addition 
or otherwise, no person shall be at liberty, during the life of 
the author or maker of such work, without his consent, to make 
or knowingly to sell or publish, or offer for sale, such work or 
any copies of such work so altered as aforesaid, or of any part 
thereof, as or for the unaltered work of such author or maker : 

Every offender under this section shall, upon conviction, forfeit 
to the person aggrieved a sum not exceeding ten pounds, or not 
exceeding double the full price, if any, at which all such copies, 
engravings, imitations, or altered works shall have been sold or 
offered for sale; and all such copies, engravings, imitations, or 
altered works shall be forfeited to the person, or the assigns or legal 
representatives of the person, whose name, initials, or monogram 
shall be so fraudulently signed or affixed thereto, or to whom such 
spurious or altered work shall be so fraudulently or falsely ascribed 
as aforesaid: Provided always, that the penalties imposed by this 
section shall not be incurred unless the person whose name, initials, 
or monogram shall be so fraudulently signed or affixed, or to whom 
such spurious or altered work shall be so fraudulently or falsely 
ascribed as aforesaid, shall have been living at or within twenty 
years next before the time when the offence may have been 
committed. 


8. All pecuniary penalties which shall be incurred, and all such 
unlawful copies, imitations, and all other effects and things as shall 
have been forfeited by offenders, pursuant to this Act, and pursuant 
to any Act for the protection of copyright engravings, may be 
recovered by the person herein-before and in any such Act as 
aforesaid empowered to recover the same respectively, and herein- 
after called the complainant or the complainer, as follows : 


Fine Arts Copyricut Act, 1862. 
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In England and Ireland, either by action against the party APPENDIX. 
offending, or by summary proceeding before any two justices icc 
In England 


having jurisdiction where the party offending resides : 


form, or by summary action before the sheriff of the county 
where the offence may be committed or the offender resides, 
who, upon proof of the offence or offences, either by confession 
of the party offending, or by the oath or affirmation of one or more 
credible witnesses, shall convict the offender, and find him liable to 
the penalty or penalties aforesaid, as also in expenses, and i shall 
be lawful for the sheriff in pronouncing such judgment for the 
penalty or penalties and costs, to insert in such judgment a 
warrant, in the event of such penalty or penalties and costs not 
being paid, to levy and recover the amount of the same by ponding : 
Provided always, that it shall be lawful to the sheriff, in the event 
of his dismissing the action and assoilzeing the defender, to find 
the complainer liable in expenses, and any judgments so to be 
pronounced by the sheriff in such summary application shall be 
final and conclusive, and not subject to review by advocation, 
suspension, reduction, or otherwise. 


9, In any action in any of her Majesty’s Superior Courts of Record 
at Westminster and in Dublin, for the infringement of any such 
copyright as aforesaid, it shall be lawful for the court in which such 
action is pending, if the court be then sitting, or, if the court be not 
sitting, then for a judge of such court, on the application of the 
plaintiff or defendant respectively, to make such order for a 
injunction, inspection, or account, and to give such direction 
respecting such action, injunction, inspection, and account, and the 
proceedings therein respectively, as to such court or judge may 
seem fit. 


and Ireland. 
In Scotland by action before the Court of Session in ordinary In Scotland, 


Superior 
courts of 
record in 
which any 
action is 


pending may 


make an 


injunction, 
inspection, 
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n order for an 


10. All repetitions, copies, or imitations of paintings, drawings, Importation 


or photographs, wherein or in the design whereof there shall be 
subsisting copyright under this Act, and all repetitions, copies, and 
imitations of the design of any such painting or drawing, or of the 
negative of any such photograph, which, contrary to the provisions 
of this Act, shall have been made in any foreign state, or in any 
part of the British dominions, are hereby absolutely prohibited to 
be imported into any part of the United Kingdom, except by or 
with the consent of the proprietor of the copyright thereof, or 
his agent authorised in writing ; and if the proprietor of any such 


of pirated 
works pro- 
hibited. 
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copyright, or his agent, shall declare that any goods imported are 
repetitions, copies, or imitations of any such painting, drawing, or 
photograph, or of the negative of any such photograph, and so 
prohibited as aforesaid, then such goods may be detained by the 
officers of her Majesty’s Customs. 


11. If the author of any painting, drawing, or photograph, in 
which there shall be subsisting copyright, after having sold or other- 
wise disposed of such copyright, or if any other person, not being 
the proprietor for the time being of such copyright, shall, without 
the consent of such proprietor, repeat, copy, colourably imitate, or 
otherwise multiply, or cause or procure to be repeated, copied, 
colourably imitated, or otherwise multiplied, for sale, hire, exhibi- 
tion, or distribution, any such work or the design thereof, or the 
negative of any such photograph, or shall import or cause to be 
imported into any part of the United Kingdom, or sell, publish, let 
to hire, exhibit, or distribute, or offer for sale, hire, exhibition, or 
distribution, or cause or procure to be sold, published, let to hire, 
exhibited, or distributed, or offered for sale, hire, exhibition, or 
distribution, any repetition, copy, or imitation of such work, or the 
design thereof or the negative of any such photograph, made 
without such consent as aforesaid, then every such proprietor, in 
addition to the remedies hereby given for the recovery of any such 
penalties, and forfeiture of any such things as aforesaid, may 
recover damages by and in a special action on the case, to be 
brought against the person so offending, and may in such action 
recover and enforce the delivery to him of all unlawful repetitions, 
copies, and imitations, and negatives of photographs, or may 
recover damages for the retention or conversion thereof : Provided, 
that nothing herein contained, nor any proceeding, conviction, or 
judgment, for any act hereby forbidden, shall affect any remedy 


which any person aggrieved by such act may be entitled to either 
at law or in equity. 


12. This Act shall be considered as including the provisions of 
the Act passed in the session of Parliament held in the seventh and 
eighth years of her present Majesty, intituled An Act to amend the 
Law relating to International Copyright, in the same manner as if 
such provisions were part of this Act. 
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ABANDONMENT 
of common law right, 6, 8. 


ABRIDGMENT 
an infringement, 26. 


ADVERTISEMENTS, 2. 


ARRANGEMENT AND SELECTION, 
taking is an infringement, 26. 


ARTISTIC WORK, 
author of, 2. 
definition of, 2. 
See PAINTINGS ; ENGRAVINGS ; SCULPTURE. 


ASSIGNMENT 
of common law right, 5. 
copyright in— 
engravings— 
after publication, 41. 
before publication, 51. 
literary work— 
after publication, 16. 
assignee’s right to sue, 17. 
before publication, 15. 
by entry in the book of registry, 31. 
paintings, drawings, and photographs, 44. 
sculpture— 
after publication, 57. 
before publication, 56. 
performing rights, 23. 


AUSTRIA-HUNGARY, 
copyright in, 70. 
works produced in, 60. 
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AUTHOR, 
rights of, in contribution to periodicals, encyclopedias, etc., 14. 
when entitled to copyright. See PROPRIETOR OF COPYRIGHT. 


who is— 
of artistic works, 2. 
literary works, 1. 
photograph, 42. 


AUTHORITIES, 
use of work as guide to, 28. 


B. 


BANKRUPTCY, 
copyright passes to trustee, 16, 37, 44, 51, 58. 


BELGIUM, 
copyright in, 70. 
works produced in, 60. 


BERNE CONVENTION, 62. 


BLASPHEMOUS WORKS 
are not protected, 10. | 


BLIND, 
books for, an infringement, 26. 


BOOK. See Lirrrary Work. 


BRITISH MUSEUM, , 
delivery of copies to, 75. 


C 
CATALOGUES, 
copyright in, 2. 
CERTIFICATE OF REGISTRATION, 33, 41, 48. 


CHECKING ACCURACY, 
use of copyright work for, 28. 


COLLECTIVE WORKS, 
author’s copyright in, 14. 
right of separate publication, 14, 
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COLLECTIVE WORKS—continued, 
proprietor’s copyright in, 12. 
right of separate publication, 14. 
registration, 31. 


COLONIAL COPYRIGHT, 
Copyright Act, 1842, in force throughout Empire, 67. 
Fine Arts Copyright Act, 1862, not in force in the colonies, 68. 
international copyright in the colonies, 68. 
local legislature cannot override Imperial legislation, 67. 


COMMENCEMENT OF STATUTORY RIGHTS, 
copyright in— 
engravings, 49. 
literary work, 9. 
paintings, drawings, and photographs, 42. 
sculpture, 55. 
performing right, 34. 


COMMON LAW RIGHT. Sce UnpuBLIsHED WoRKS. 


CONDITIONS PRECEDENT TO COPYRIGHT, 
engravings— 
first publication within the British dominions, 49. 
name and date, 49. 
literary works— 
first publication within the British dominions, 9. 
nationality or residence of author, 10. 
printing, within the British dominions, 10. 
paintings, drawings, and photographs— 
first publication outside British dominions destroys, 43. 
nationality or residence of author must be British, 42. 
sale of picture or negative without writing destroys, 43. 
sculpture— 
first publication within the British dominions, 55. 
name and date, 55. 
See REGISTRATION. 


CONDITIONS PRECEDENT TO PERFORMING RIGHT, 
first performance outside the British dominions destroys, 35. 
notice of reservation on musical work, 39. 


CONSPIRACY TO INFRINGE, 
an indictable offence, 23. 


COPY, 
what is a, 3, 25, 52, 58. 
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COPYRIGHT. See ConprtIons” PRECEDENT; PROPRIETOR ; 
DURATION ; COMMENCEMENT. 


CRITICISM, 
extracts for purpose of, 27. 


CUSTOMS, 
notice to, condition precedent to protection against unlawful 
importation, 29, 64, 
seizure by, 22, 46. 


i: 
DAMAGES, 22, 39, 45, 53, 58. 


DEATH, 
copyright passes as personal property, 16, 37, 44, 51, 56. 


DELIVERY UP OF UNLAWFUL COPIES, 
demand in writing for, 19—21, 25. 


DELIVERY TO LIBRARIES, 76. 


DENMARK, 
copyright in, 70. 
works produced in, 60. 


DIRECTORIES, 
copyright in, 2. 


DRAMATIC PIECE, See Perrormine RIcHts. 


DRAMATIZATION, 
infringement by, 26, 


DRAWINGS. See Parntrnes, DRAWINGS AND PHOTOGRAPHS. 


DURATION OF COPYRIGHT, 
engravings, 50. 
literary works, 11, 14, 15. 
paintings, drawings and photographs, 43. 
periodicals and other collective works— 
author’s copyright, 15. 
proprietor’s copyright, 14. 
sculpture, 56. 


DURATION OF PERFORMING RIGHT, 34. 
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BH. 
EDITIONS. See New Eprittowns. 


EGYPT, 
copyright, 70. 


EMPLOYER, RIGHTS OF, 
collective work, 12—15. 
engravings, 50. 
literary copyright, 12—15. 
paintings, drawings and photographs, 42. 
performing rights, 34. 
sculpture, 56. 
unpublished works, 4. 


ENCYCLOPEDIAS. See CoLttectIvE Works. 


ENGRAVINGS, 
assignment, 51. 
copyright in, 49. 
duration of protection, 50. 
engravings in a book, 9. 
infringement of copyright in, 52. 
maps, charts and plans, 49. 
owner of copyright in, 50. 
what are protected as, 49. 


EXTRACTS, 
right to take, 28. 


FALSE ENTRIES, 


on register, 77. 


FALSE NAME, 
on picture, 89. 


FOREIGN WORKS. See INTERNATIONAL CoPYRIGHT. 


FRAUDULENT WORK, 
designed to deceive the public, 10. 
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GERMANY, 
copyright in, 70. 
works produced in, 60. 


GUIDE TO AUTHORITIES, 
use of work as, 27. 


HAITI, 
copyright in, 70. 
works produced in, 60. 


IGNORANCE 
no excuse, 21. 


ILLUSTRATION, 
copyright in, when first published as part of a book, 9. 


IMMORAL WORKS, 10. 


IMPORTATION, 
Customs, 22, 29, 46, 64. 
United States, law as to, 72. 
See INFRINGEMENT. 


INDECENT WORKS, 10. 


INFRINGEMENT OF COPYRIGHT, 
engravings, 52. 
copying, 52. 
importing, 52. 
selling, 52. 
what is a copy, 52. 
literary works, 17. 
importing, 17—20. 
multiplying copies, 17, 19. 
possession of pirated copies, 18, 20. 
printing for sale or exportation, 17, 19. 
selling, publishing or hiring pirated copies, 18, 19. 
what is copying, 25—28. 
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INFRINGEMENT OF COPYRIGHT—continued. 
paintings, drawings and photographs, 44, 45. 
copying, 44. 
importing or selling, 44, 45. 
what is a copy, 45. 
sculpture, 57. 
copying, 57. 
importing, 57. 
selling, 58. 
what is a copy, 58. 
See REMEDIES. 


INFRINGEMENT OF PERFORMING RIGHTS, 37, 38. 
liability of proprietor of place of entertainment, 38. 
notice of reservation on musical works, 39. 
what is a representation, 38. 


INJUNCTION. See REMEDIES. 
INNOCENCE 


not an excuse, 21. 


INTERNATIONAL COPYRIGHT, 

copyright in— 

foreign states, 70—72. 

works first produced in foreign states, 60—66. 
extent of protection, 60, 61. 
formalities required by country of origin, 64. 
meaning of first produced, 62. 
name and date on engravings and sculpture, 64. 
no registration, 63. 
notice of reservation in musical works, 64. 

to Commissioners of Customs, 64. 

persons entitled to sue in respect of foreign works, 65. 
remedies, 66. 
right to reprint articles from foreign newspapers, 66. 
signatories of the Berne Convention, 60. 
translating right, 61. 


ITALY, 
copyright in, 70. 
works produced in, 60. 


JAPAN, 
copyright in, 70. 
works produced in, 60. 
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LECTURES. Sce UnpuBLIisHED WoRK. 


LETTERS, 
common law right in, 5. 
copyright in, 2, 5. 


LIBELLOUS WORKS 
not protected, 10. 


LIBRARIES, 
delivery of copies to, 76. 


LICENCE 
must be in writing, 17, 18, 44, 45, 52, 57, 58 


LIMITATION OF ACTION, 
engravings, 54. 
literary works, 33. 
paintings, drawings, and photographs 48. 
performing rights, 41. 
sculpture, 59. 


LITERARY WORK, 
assignment, 16. 
author of, 1. 
conditions of protection, 9, 29. 
copyright in, 9—48. 
definition, 1. 
duration of copyright, 11. 
encyclopedias and periodicals, 12. 
proprietor of copyright, 11. 


LUXEMBOURG, 
copyright in, 70. 
works produced in, 60, 


M. 


MANUSCRIPT. See UnpusiisHep Work. 


MAP, 
copyright in, 9, 49. 
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MECHANICAL INSTRUMENTS, 
no copyright in, 2. 
not infringements of copyright, 28. 


MONACO, 
copyright in, 70, 
works produced in, 60. 


MUSIC, 
copyright in, 9, 23. 
infringement, 27, 38. 
See PERFORMING RIGHTS. 


NEW EDITIONS, 
registration of, 32. 


NEWSPAPER. See ConLEcTIVE WORKS. 


NORWAY, 
copyright in, 70. 
works produced in, 60. 


NOTICE 
of copyright in United States, 71. 
objections, 79. 
reserving performing rights in music, 39. 
to Customs, 29, 64. 


O. 


OWNER OF COPYRIGHT. Sce PROPRIETOR. 


ie 


PAINTINGS, DRAWINGS AND PHOTOGRAPHS, 
assigninent, 44. 
copyright in, 42. 
duration of protection, 43. 
first publication of, outside British dominions destroys copy- 
right, 43. 
infringement, 44. 
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PAINTINGS, DRAWINGS AND PHOTOGRAPHS—continued. 
owner of the copyright, 42. 
registration, 47, 
sale without reservation of copyright destroys, 43. 
what is a piratical copy, 45. 


PENALTIES, 
for infringement of— 
copyright in engravings, 54. 
paintings, drawings and photographs, 46. 
performing right, 39. 


PERFORMING RIGHTS, 
assignment, 37. 
duration, 34, 35. 
if first published or performed outside the British dominions, 
infringement, 37. 35. 
notice of reservation on music, 39. 
proprietor, 34. 
registration of performing rights, 40. 
remedies, 38. 
what dramatic or musical works are protected, 34. 


PERIODICAL WORKS. See Contective Works. 


PHOTOGRAPHS. See Patntinas, DRAWINGS AND PHOTOGRAPHS. 


PIANOLA, PERFORATED SCROLL FOR. See MrcHanicab 
INSTRUMENTS. 


PIRACY, 
whether piratical book entitled to protection, 10. 
See INFRINGEMENT. 


PLAYWRIGHT. See Perrormine Ricuts. 


PLOT, 
taking from novel an infringement, 26. 


POSTHUMOUS WORKS, 5, 11. 
copyright in letters, 5,12. 
proprietor of author’s manuscript, 12. 


PRINTS. See Encravines. 
PROFANE WORKS NOT PROTECTED, 10. 


PROFITS, 
right to in case of infringement, 22, 25, 39, 45, 53, 58. 
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PROPRIETOR OF COMMON LAW RIGHTS, 4. 
PROPRIETOR OF COPYRIGHT, 


engravings, 50. 
literary works, 11—16. 

assignee, 15, 16. 

author, 11. 

employer, 15. 

proprietor of author’s manuscript, 11. 

collective work, 12. 

paintings, drawings and photographs, 42. 
sculpture, 56. 


PROPRIETOR OF PERFORMING RIGHTS, 34, 37. 
PUBLICATION 


divests the common law right, 6. 
private circulation, 7. 
public exhibition, 6. 

performance or recital, 6, 8. 
what is publication, 6. 


PUBLISHER 
liable for non-delivery to libraries, 77. 
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RECTIFICATION OF THE BOOK OF REGISTRY, 78. 


REGISTRATION, 

literary works, 29—33. 
assignment, 31. 
by contributor to collective work, 32. 

proprietor of collective works, 31. 

false entries, 77. 
must be effected before action brought, 29. 
original entry, 30. 
primd facie evidence, 33. 
rectification of register, 78. 
successive editions, 32. 

paintings, drawings and photographs, 47, 48. 
entry of assignment, 48. 
must be effected before infringement, 47. 
original entry, 47. 

performing rights, 40, 41. 
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REMEDIES, 
infringement of-literary copyright, 22—24. 
damages, 22. 
delivery up, 22, 23. 
indictment for conspiracy, 23. 
injunction, 22. 
penalties for unlawful importation, 23. 
profits, 22. 
seizure by Customs, 22. 
summary proceedings in case of music, 23, 24. 
infringement of performing rights, 38, 39. 
costs, 39. 
injunction, 39. 
penalties or damages, 39. 
infringement of copyright in paintings, drawings and photo- 
graphs, 45, 46. 
damages, 45. 
delivery up of copies, 46. 
detention by Customs, 46. 
injunction, 46. 
penalties, 46. 
infringement of copyright in engravings, 53, 54. 
costs, 53. 
damages, 53. 
delivery up of copies, 53, 54. 
injunction, 53. 
penalties, 54. 
profits, 53. 
infringement of copyright in sculpture, 58. 
costs, 58. 
damages, 58. 
delivery up of copies, 58. 
injunction, 58. 
profits, 58. 
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SCULPTURE, 
assignment, 56, 57. 
copyright in, 55—59, 
duration of protection, 56. 
infringement, 57. 
must be first published within the British dominions, 55. 
owner of copyright, 56. 
proprietor’s name and date on each copy, 55. 
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SCULPTU RE—continued. 
remedies, 58. 
what protected as, 55. 
whether work requires to be made within British dominions or 
by a British subject, 55. 
SEDITIOUS WORKS, 10. 


SHORTHAND, 
copy in, constitutes an infringement, 26. 
copyright in reports, 1. 
SPAIN, 
copyright in, 70. 
works produced in, 60. 
SUMMARY PROCEEDINGS 
for penalties in respect of infringement of paintings, drawings 
or photographs, 46. 
for penalties in respect of engravings, 54: 
seizure of pirated music, 23. 


SUPPRESSION OF BOOK, 


provision against, 75. 
SWEDEN, 

copyright in, 70. 

works produced in, 69. 


SWITZERLAND, 
copyright in, 70. 
works produced in, 60. 


TIME TABLES, 
copyright in, 2. 


TRANSLATION 
an infringement, 26. 


TUNIS, 
copyright in, 70. 
works produced in, 60. 


UNITED STATES, 
copyright in, 70—72. 
notice, 71, 72. 
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UNITED STATES—continued. 
conditions precedent, 70, 71. 
importation of copyright books prohibited, 72. 
manufacturing clause, 70. 
registration and deposit of copies, 71. 


UNIVERSITY COPYRIGHT, 84. 


UNPUBLISHED WORK, 
abandonment, 8. 
assignment of common law rights, 5. 
author’s rights in, 2. : 
conflict of common law and statute, 5. 
duration of common law right, 6. 
letters, posthumous publication of, 5. 
nature of author’s common law rights, 2—5. 
breach of confidence, 3. 
personal property, 5. 
right of property, 3, 4. 
proprietor of common law rights, 4. 
publication, 6. 
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